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IN THE CIRCUIT COURT OF THE 15TH
JUDICIAL CIRCUIT IN AND FOR PALM
BEACH COUNTY, FLORIDA

KIM BANNER, as Personal Representative =~ CASE NO.: 50-2019-CA-009962 (AB)
of the ESTATE OF JEREMY BANNER, '
deceased,

Plaintift,
V.

TESLA, INC. a/k/a TESLA FLORIDA INC.,

Defendant.

PLAINTIFF’S MOTION FOR LEAVE TO AMEND THE COMPLAINT TO ASSERT
A CLAIM FOR PUNITIVEDAMAGES

COMES NOW the Plaintiff, KIM BANNER as'Personal Representative of the ESTATE
OF JEREMY BANNER, deceased, pursuant toisection’768.72, Florida Statutes, and hereby files
this Motion to Assert a Claim for Punitive Damages against Defendant TESLA, INC. (“Tesla”).
For the reasons discussed below, thé Plamtiff contends that Tesla is guilty of intentional
misconduct and/or gross negligence for selling a vehicle with an Autopilot software system that
Tesla knew to be defective based on a prior fatal accident and based on warnings from government -
regulators. Rathet than taking appropriate steps to ensure the safety of its customers and other
drivers on the road in the United States, Tesla and its CEO, Elon Musk, made the intentional
decisiomio continue profiting billions from the sales of their defective vehicles.

Because Plaintiff has made a reasonable showing against Tesla under the plain language
of section 768.72, the Court should grant this motion. It is well-settled that auto manufacturers are
subject to punitive damages if their conduct warrants it, and there is no Tesla exception to

accountability.

% FILED: PALM BEACH COUNTY, FL JOSEPH ABRUZZO, CLERK. 08/11/2023 03:44:17 PM ***
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L INTRODUCTION

1. This lawsuit arises from the wrongful death of Jeremy Banner as the result of a
motor vehicle accident involving his Tesla Model 3 and a tractor trailer, which occurred in Delray
Beach on March 1, 2019. See Amended Complaint.

2. The accident occurred when the tractor trailer pulled in front of Mr. Banneris Tesla,
as Mr. Banner was driving on State Highway 441, a roadway with extensive cross-traffic. Mr.
Banner was killed when his Tesla drove under the perpendicular trailer at tull speed.

3. Mr. Banner’s Model 3 was equipped with Tesla’s “Enhanced Autopilot” software
system that promised superior safety over other vehicle manudfacturers. When purchasing his
vehicle, Mr. Banner paid $5,000 for “Enhanced Autopilot;2<vhich is an upgrade over Tesla’s
standard Autopilot.! Standard “Autopilot,” which ireludes “Traffic-Aware Cruise Control” and
“Autosteer,” enables all Teslas to “steer, accelérate, and brake autométically within its lane.”? In
addition to the standard Autopilot features, Mr. Banner’s “Enhanced Autopilot” promised
additional features like “Navigate on ‘Aditopilot,” “Auto Lane Change,” “Autopark,” “Summon,”
and “Smart Summon.”>

4. At the time ofsthe accident, the Autopilot system in Mr. Banner’s Tesla was
activated, but the(Autopilot system failed to properly detect and/or respond to the tractor trailer,
which pulledinto the path of Mr. Banner’s Tesla. As a result, the Autopilot system failed to engage
any bréaking; deceleration, or steering to prevent the fatal underride accident.

5. Plaintiff, who is Mr. Banner’s widow and the personal representative of his Estate,

filed suit against Tesla and the tractor trailer company, Firstfleet, which subsequently entered into

' Mr. Banner’s vehicle purchase agreement is attached as Exhibit M.
% hitps://www.tesla.com/autopilot
3 https://www.tesla.com/support/autopilot
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a settlement with Plaintiff. The remaining product liability and negligence claims against Tesla
center around its defective Autopilot system.

6. After engaging in discovery, Plaintiff has uncovered evidence demonstrating that
Tesla is guilty of intentional misconduct and/or gross negligence—conduct that a reasonable jury
could find warrants the imposition of punitive damages. As discussed below, the evidence shows
Tesla, through its officers, employees, and agents, knew that the vehicle at issue, afI'esla Model 3,
had an Autopilot system that was not fully tested for safety and was not designed to be used on
roadways with cross-traffic or intersecting vehicles. Nevertheless, Tesla programed Autopilot to
allow it to be used on roadways that Tesla knew were not suitableffor itsiuse and knew would result
in fatal accidents resulting in Tesla customers’ deaths.

7. Despite knowing of these deficiencies, Fesla adv.ertised Autopilot in a way that
greatly overestimated its capabilities and hid.its deficiencies. Lastly, Tesla knew that Autopilot
was unable to appropriately detect and|respond to tractor trailers in cross-traffic situations.
Specifically, Tesla knew that in Mays2016——almost 3 years prior to the accident in this case—
Autopilot had been involved in‘eausing another fatal underride accident between a Tesla and a
tractor trailer.* Tesla had allythis knowledge prior to the crash that killed Plaintiff under
substantially simidaricircumstances.

8. Accordingly, Plaintiff now moves this Court for leave to amend the complaint to
assert‘a claim*for punitive damages, as set forth in the proposed Second Amended Complaint,

attached as Exhibit A.

4 https://www.nytimes.com/2016/07/02/business/joshua-brown-technology-enthusiast-tested-the-limits-of-
his-tesla.htmB#:~:text=Brown%20became%20a%20victim%200f,in%20a%20self%2Ddriving%20car.
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1L FACTUAL PROFFER

A. Background

9. For years, Tesla and its CEO, Elon Musk, have deceptively and misleadingly
marketed its advanced driver assistance systems (“ADAS”) technology as autonomous driving
technology under various names, including “Autopilot,” “Enhanced Autopilot,” and “Full Self-
Driving Capability” (“FSD”). Although Tesla’s marketing does not always distifiguish between
these systems, Plaintiff again notes that Mr. Banner’s vehicle was equipped with”“Enhanced
Autopilot.”

10. Tesla has deceived and misled consumers regatding the current abilities of its
ADAS technology by representing that it was perpetually on the'cusp of perfecting that technology
and finally fulfilling its promise of producing a fully,sélf-driving car. Although these promises
have proven false time and time again, Tesla afd Musk-have continued making them to generate
media attention, to deceive consumers into,believing it has unrivaled cutting-edge technology, and
to establish itself as a leading playerdn the fast-growing electric vehicle market, which is an
industry worth billions of dollars.

I1. Despite portraying itself as a leader in autonomous vehicle technology, Tesla’s
ADAS features have,been surpassed by numerous automaker competitors that have developed
autonomous driving technology far more advanced than Tesla’s, and now available in some
consurher markets. At the same time, former Tesla employees and investigations have revealed
damning information that now makes clear that, contrary to Tesla’s repeated promises that it would
have a fully self-driving car within months or a year, Tesla has never been remotely close to

achieving that goal.
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12. For example, to accompany the 2016 launch of Tesla’s “Enhanced Autopilot” and
“Full Self-Driving” versions of its ADAS technology, much of the Tesla Autopilot engineering
team dropped everything to produce a video that purports to show a Tesla car driving itself. The
video begins with the following message: “The person in the driver’s seat is only there for legal
reasons. He is not driving anything. The car is driving itself.”* In reality, Tesla employees who
made the video would later reveal that the car in the video had significant 4ssistance from
commercial mapping software not available to Tesla customers, and that the car still performed
poorly and even ran into a fence during filming. With the assistance ‘of a large team of Tesla
engineers, the car had to run the same route over and over againbefore Tesla got acceptable video
that appeared to show a car capable of driving itself. Eyenithough the video was debunked as
deceptive and misleading years ago, Tesla continuesfo prominently feature it on its website.

13. Seven years later in 2023, Tesla haspyet to produce anything even remotely
approaching a fully self-driving cari, Instead, Tesla pushes out “updates” to Tesla
owners/customers, who effectively.act@s untrained test engineers testing experimental software
on public roadways. There have been numerous collisions involving Tesla’s purportedly cutting-
edge ADAS software, includingTesla vehicles plowing at high speeds into large stationary objects
such as emergeney vehicles and an overturned box truck.® Dozens of people have suffered fatal
and other serious injuries as a result of these ADAS-related collisions triggering a host of

investigations by state and federal regulators.

5 https://www.tesla.com/autopilot .

¢ See, eg, The Dawn Project, “Unsafe at Any Speed,” https://dawnproject.com/wp-
content/uploads/2022/06/Tesla-ADAS-unsafe-at-any-speed-NA.mp4? =1 (collecting video clips showing such
problems).
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14.  Asinformation has trickled out of the secretive company via former employees and
investigations, it has become increasingly clear that Tesla knew for years its statements regarding
its ADAS technology were deceptive and misleading, but the company made them anyway. Tesla
did so to generate excitement about the company’s vehicles and thereby improve its financial
condition by, among other things, attracting investment, increasing sales, avoiding bankruptcy,
driving up Tesla’s stock price, and helping to establish Tesla as a dominant playérin'the electric
vehicle market.

15. For example, in 2016, Musk tweeted a bold prediction—that a Tesla vehicle would
complete a fully self-driving trip across the United States by “next year.” Later in 2016, Tesla
announced on its official blog that “All Tesla Cars Being(Produced Now Have Full Self-Driving
Hardware.” The blog post included the misleading October 2016 video of a Tesla car purportedly
driving itself without incident, and suggested that, Tesla'was on the cusp of bringing to market cars
that would be fully “self-driving” and have “*full autonomy.”” When Tesla and Musk made these
statements, they knew there was nereasonable chance of Tesla being able to meet these forecasts.

16. In every year since, 2016, Tesla and Musk have repeatedly made deceptive and
misleading statements to consumers indicating that a fully self-driving, fully autonomous Tesla
vehicle was just @around the corner, often expressly stating that would occur by the end of that

»8 While tens of thousands of U.S. consumers have

calendar yean, or within the “next year.
purchased or leased new Tesla vehicles with ADAS technology, Tesla has yet to deliver on its

repeated promises of a fully self-driving car.

" See The Tesla Team, “All Tesla Cars Being Produced Now Have Full SelfDriving Hardware,”
https://www tesla.com/blog/all-tesla-cars-being-produced-now-have-full-selfdriving-hardware (Oct. 19, 2016).

8 See, eg, The Dawn Project, “Elon Musk’s broken promises,” htips://dawnproject.com/wp-
content/uploads/2022/06/The-Dawn-Project-Musk-promises-lmin-NA.mp4? =2 (collecting video clips of Musk
making such promises from 2014 to 2021).
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17.  The reality of Tesla’s ADAS technology is far different from what Tesla and Musk
have spent years telling consumers. Tesla uses its customers as untrained test engineers to test
drive its experimental Autopilot software on public roadways, which generates data that Tesla can
use to correct the defects and deficiencies in its software. Along the way, scores of Tesla owners
who believed Tesla’s and Musk’s deceptive and misleading statements about the capabilities of
Tesla’s ADAS technology have been killed and seriously injured when that teehnology failed,

often in the face of routine roadway scenarios.

B. Public Timeline of Autopilot’s Development, Crashes, and Tuvestigations

18.  In 2003, Tesla was founded by Martin Eberhard and Marc Tarpenning. The
following year, Elon Musk made a substantial investment imTesla’and became chairman of the
company’s board.

19. In 2008, Mr. Musk became Tesla’s Chief Executive Officer (“CEO”), and Tesla
released the Roadster, which was the fifst mainstream electric vehicle powered by lithium-ion
batteries.

20. In 2012, Tesla released/its Model S sedan, and in 2017, Tesla released the Model 3
sedan—the vehicle at issue, in'this case.

21. In20%4, Tesla began equipping its Model S sedan with hardware that (although the
necessary software was not yet active) was intended to allow vehicles to automate some steering,
braking,\and accelerétion functions. Consistent with widely used industry terminology, Tesla

originally called this feature “advanced driver assistance™ before Tesla executives led by Musk
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decided to change the name to “Autopilot.” Tesla engineers expressed concerns that the name was
misleading and suggested less misleading options such as “Copilot,” which Tesla rejected.’

22.  In October 2015, Tesla released its version 7.0 software, which enabled Autopilot
on Model S vehicles. Robert Rose, the head of the Autopilot project, left Tesla shortly before the
release. Evan Nakano, a Tesla Autopilot engineer who had worked on safety features, abjected
that Autopilot was not ready for release due to safety concerns of the known defects and
deficiencies. When Tesla ignored his concerns, Nakano resigned in protest and wrote a resignation
letter, circulated widely among Tesia employees, that called Autopilot’é development based on
“reckless decision making that has potentially put customer lives(at risk.”'°

23.  ByDecember 2015, Elon Musk was publicly stating)that Tesla vehicles would drive
themselves within about two years. Mr. Musk told“Eortune magazine, “I think we have all the
pieces, and it’s just about refining those pieces;puttingthem in place, and making sure they work
across a huge number of environments--and then we’re done. It’s a much easier problem than
people think it is.”!!

24. In January 2016,"Elon/Musk announced on a conference call with reporters that

Autopilot was “probably bett€¥than a human driver, and he stated that Tesla vehicles would be

able to drive significantly better than humans within two to three years. '?

° Cade Metz & Neal E. Boudette, “Inside Tesla as Elon Musk Pushed an Unflinching Vision for Self-Driving
Cars,” The New York Times (Dec. 6, 2021), available at
https://www.nytimes.com/2021/12/06/technology/teslaautopilot-  elon-musk.html; Tesla, “Tesla Self-Driving
Demonstration” (Nov. 18, 2016), https://www.tesla.com /videos/autopilot-self-driving-hardware-neighborhood-long.

10 Janthe Jeanne Dugan & Mike Spector, “Tesla’s Push to Build a Self-Driving Car Sparked Dissent Among
Its Engineers,” The Wall Street Journal (Aug. 24, 2017), available at https://www.wsj.com/articles/teslas-push-
tobuild- a-self-driving-car-sparks-dissent-among-its-engineers-1503593742.

1 Kristen Korosec, “Elon Musk Says Tesla Vehicles Will Drive Themselves in Two Years,” Fortune (Dec.
21, 2015), available at https:/fortune.com/2015/12/21/elon-musk-interview/.

12 Elon Musk, https://ftwitter.com/elonmusk/status/686279251293777920 (Jan. 10, 2016, 12:11 PM).
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25. About four months later, on May 7, 2016, Joshua Brown was killed in Williston,
Florida when the defective Autopilot on his Tesla Model S failed to recognize a tractor-trailer
crossing in front his car, which resulted in Brown’s car striking and passing under the trailer at 74
mph.!? The top third of Brown’s car was sheared off. Brown was a Tesla enthusiast who had
previously made videos of himself using Autopilot, one of which was retweeted by Elon Musk
just a few weeks earlier.'* Tesla later publicly stated that the Autopilot softwaren Brown’s car
failed to detect the white tractor-trailer because it could not distinguish it from the bright sky.
Several months later, in September 2016, Tesla would announce it was ‘eonfident it had fixed the
defect in version 8 of its Autopilot software by increasing the system’sireliance on radar so that it
“would see a large metal object across the road.”"”

26. Less than a month later, on June 23, 2616,’Musk confidently announced that
“autonomous driving” was “basically a solvedproblemy” and that Tesla’s Autopilot software was
already safer than a human driver on highways. “I think we’re basically less than two years away
from complete autonomy—complete 2 Mugk said. !¢

27.  On July 14, 2016,Consumer Reports took the unusual step of publicly calling on
Tesla to take certain actions, Itwrged Tesla to “change the name of the Autopilot feature because

it promotes a potentially dangerous assumption that the Model S is capable of driving on its own.”

L NISB, Investigation No. HWY16FH018, Dkt. No. 2, “Crash Summary Report” (June 19, 2017), available
https://datasatsh.gov/Docket/Document/docBLOB?ID=40453253&FileExtension=PDF&FileName=Crash%20Sum
mary-Master PDF.

4 Rachel Abrams & Annalyn Kurtz, “Joshua Brown, Who Died in Self-Driving Accident, Tested Limits of
His Tesla,” The New York Times (July 1, 2016), available at
https://www.nytimes.com/2016/07/02/business/joshuabrown-technology-enthusiast-tested-the-limits-of-his-
tesfa.html.

15 Neal Boudette, “Elon Musk Says Pending Tesla Updates Could Have Prevented Fatal Crash,” The New
York Times (Sept. 11, 2016), available at https://www.nytimes.com/2016/09/12/business/elon-musk-says-
pendingtesla-updates-could-have-prevented-fatal-crash.html.

16 Recode, “Elon Mush | Full Interview | Code Conference 2016,”
https://www.youtube.com/watch?v=wsixsR1Sz4&t=4675s at 1:17:55~1:21:20 (June 2, 2016).
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Instead of using the “misleading” name Autopilot, Consumer Reports urged Tesla to “name
automated features with descriptive, not exaggerated, titles.”!”

28.  On July 20, 2016, Tesla’s official blog published a post by Musk, in which he
misleadingly suggests that lack of regulatory approval was a major challenge Tesla was facing in
bringing to market fully self-driving vehicles: “When true self-driving is approved by régulators,
it will mean that you will be able to summon your Tesla from pretty much anywher€. Once it picks
you up, you will be able to sleep, read or do anything else enroute to your destination. You will
also be able to add your car to the Tesla shared fleet just by tapping a button pn the Tesla phone
app and have it generate income for you while you’re at work onon vacation.”!®

29. On October 19, 2016, Tesla released its Autopilot 2,0 software and announced that
all new Tesla cars would come with a new suite .¢f hardware (called Autopilot Hardware 2)
comprising eight cameras, twelve ultrasonic sensors, anda forward-facing radar unit, which Tesla
claimed would allow the cars to soon becéme capable of full autonomy. '

30.  As part of the announeement, Tesla published on its official blog a post titled “All
Tesla Cars Being Produced NowyHave Full Self-Driving Hardware,” stating “[w]e are excited to
announce that, as of today} afilesla vehicles produced in our factory — including Model 3 — will
have the hardwareneeded for full self-driving capability at a safety level substantially greater than

that of a human driver.” In the same post, Tesla stated that “[s]elf-driving vehicles will play a

crucial“gole=in. improving transportation safety and accelerating the world’s transition to a

'7 Consumer Reports, “Consumer Reports Calls on Tesla to Disable and Update Auto Steering Function,
Remove ‘Autopilot’ Name” (July 14, 2016), available at https://www.consumerreports.org/media-room/pressreleases/
2016/07/consumer-reports-calls-on-tesla-to-disable-and-update-auto-steering-function-removeautopilot-name/.

'® Elon Musk, “Master Plan, Part Deux,” https://www.tesla.com/blog/master-plan-part-deux (July 20, 2016).

1% See Alex Nishimoto, “All New Tesla Models Will Feature Level 5-Capable Autopilot Hardware,” Motor
Trend (Oct. 20, 2016), available at https://www.motortrend.com/news/new-tesla-models-will-feature-level-5-
capable-autopilot-hardware/.
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sustainable future,” and that “[f]ull autonomy will enable a Tesla to be substantially safer than a
human driver.”?

31.  The blog post included a video made by Tesla’s Autopilot team in the weeks before
the release, which purported to show a Tesla driving itself without any human intervention from
the person in the driver’s seat, whose hands remain off the steering wheel throughout the video.
The video begins with a note saying, “The person in the driver’s seat is only there for legal reasons.
He is not doing anything. The car is driving itself.”?! However, multiple Tesla Autopilot
employees who worked on the video would later report that the route taken by the car had been
charted ahead of time by software that created a three-diménsional digital map (a feature
unavailable to drivers using the commercial version of Autepilot), and that the video did not
accurately show how the car operated during filming&Forexample, the car kept executing driving
tasks poorly and engineers had to run the pre-ptogrammed route over and over again to get video
that would make it appear the car capable of driving itself. At one point during filming, the car
crashed into a fence while on Autopilot and had to be repaired.”” None of these facts were
referenced in the video or otherwise disclosed by Tesla, which intentionally withheld these known
defects from the public and Tesla customers. The deceptive and misleading video wés later used
to promote Autopilat’s purported abilities, and indeed is still featured on the company’s website

despite haying been debunked for years.”

20 The Tesla Team, “All Tesla Cars Being Produced Now Have Full Self-Driving Hardware,” https://
www.tesla.com/blog/all-tesla-cars-being-produced-now-have-full-seifdriving-hardware (Oct. 19, 2016).

21 Tesla, https://wwwa.tesla.com/autopilot

22 See Metz & Boudette, supra note 9.-

B See Tesla, https://wwwa.testa.com/autopilot, Tesla, “Tesla Self-Driving Demonstration,”
https://www tesla.com/videos/autopilot-self-driving-hardware-neighborhood-long (Nov. 18, 2016).
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32.  Also on October 19, 2016, the company held a conference call with reporters,
during which Musk stated that all new Tesla cars would now include all the cameras, computing
power, and other hardware necessary for “full self driving”—not a technical term but one that
suggests truly autonomous operation. Musk repeatedly represented that autonomous vehicles were
safer than human-driven ones, and even warned journalists that they would be “killing people” if
they wrote negative articles about self-driving technology that dissuaded people fromjusing it.?*

33.  Musk’s statements at the news conference “took the Tesla engineering team by
surprise, and some felt that Musk was promising something that was not possible.” Sterling
Anderson, who was the head of Tesla’s Autopilot program at«he time, “'told Tesla’s sales and
marketing teams that they should not refer to the company’s technology as ‘autonomous” or ‘self-
driving” because this would mislead the public.”? In‘a meeting after the October announcement,
Mr. Anderson said the branding of Tesla’s product was “Elon’s decision.” Two months later, in
December 2016, Mr. Anderson resigned 2

34.  In 2017, the National ) Transportation Safety Board (“NTSB”) made
recommendations to Tesla and five other auto manufacturers working on ADAS systems, advising
that they add safeguards to\make-it harder to misuse those systems. The NTSB also recommended
that these automakKers should place limits on where and when systems like Autopilot can be used.

All the of the automakers, except Tesla, responded to the NTSB’s recommendations. 2/

e Xautoworld, “Transcript: Elon Musk’s Autopilot 2.0 Conference Call,”
https://www .xautoworld.com/tesla/transcript-elon-musk-autopilot-2-conference-call/ (Oct. 19, 2016).

% See Metz & Boudette, supra note 9.

26 Dugan & Spector, supra note 10.

7 https://www.theverge.com/2020/2/25/21152984/tesla-autopilot-safety-recommendations-ignored-ntsb-
crash-hearing.
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35.  InMarch 2018, Apple engineer Walter Huang was killed when the Autopilot on his
Tesla Model X became confused at a fork in the highway and caused the car to veer sharply to the
left and crash into a concrete barrier in Mountain View, California. In the aftermath of that fatal
crash, the NTSB found that Tesla’s Autopilot driver assistance system was one of the probable
causes of the crash due in part because of the known limitations of Autopilot’s vision-based
processing system.?®

36.  In March 2019, the accident in this case occurred. As noted above, Jeremy Banner
was killed when his 2018 Tesla Model 3 with Autopilot engaged droveunder a tractor-trailer in
Florida. This accident was eerily similar to the 2016 accidentdn Williston, Florida—discussed
above—that killed Joshua Brown when his car drove under a)tractor-trailer. The Plaintiff’s
accident confirmed that Tesla had not fixed signifi€antflaws and known defects in its ADAS
technology, as Tesla claimed in September 20}6, and showed that Tesla still had not done so two-
and-a-half years later.

37. One month later, in” Apfil 2019, at an event in Palo Alto, California that Tesla
dubbed “Autonomy Day,” Muskytook' to the stage and announced that Tesla vehicles would be
capable of full self—driving and-that in two years the company would be making cars without
steering wheels or’pedals.”

38. In Hebruary 2020, the NTSB called on the National Highway Traffic Safety

Administration (“NHTSA”) to set stricter standards on Autopilot, citing the high number of

Autopilot-related collisions and deaths.*

2 https://www.theverge.com/2020/2/25/21153320/tesla-autopilot-walter-huang-death-ntsb-probable-cause.

2 R. Baldwin, “Tesla promises ‘one million robo-taxis’ in 2020,” https://www.engadget.com/2019-04-22-
teslaelon-musk-self-driving-robo-taxi.html (Apr. 22, 2019).

https://www.ntsb.gov/news/press-releases/Pages/NR20200225.aspx;
https://arstechnica.com/cars/2020/02/ntsb-blasts-tesla-caltrans-and-nhtsa-for-autopilot-death/.
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39.  In January 2021, Tesla reported $721 million in profit in 2020, its first profitable
year. This was a dramatic turnaround in the company’s financial condition from prior recent years.
As recently as 2018, Tesla had been burning through cash, was in danger of running out of money,
and at one point was approximately only one month away from having to declare bankruptcy
according to Elon Musk himself.3! However, if Elon Musk and Tesla had been honest with the
public and consumers about disclosing the known defects of the Autopilot system, these massive
profits would not have been realized.

40. In a January 2021 earnings call, Elon Musk stated that it “will become obvious later
this year” that “Tesla Autopilot is capable of full self-driving.” Mr. Musk also stated, “I’m highly
confident the car will drive itself for the reliability in excesswef a human this year. This is a very
big deal.” When a financial analyst asked Musk why‘he was confident Tesla would achieve Level
5 (full) autonomy in 2021, Musk responded,I’m confident based on my understanding of the
technical roadmap and the progress that We’te making between each beta iteration.”*?

41. Six weeks later, oma March 9, 2021 phone call with California DMV regulators,
Tesla’s director of Autopilot software,/CJ Moore, contradicted Mr. Musk. According to an internal
DMV memo memorializing thescall (released via a Public Records Act request), “DMV asked CJ
to address, from dn‘engineering perspective, Elon’s messaging about L5 [Level 5] capability by
the end of the year. Elon’s tweet does not match engineering reality per CI.”** Mr. Moore’s

employmentwith Tesla ended shortly thereafter in 2021—after his initial deposition in this case.

31 See Chris Isidore, “Tesla just proved all its haters wrong. Here’s how,” CNN Business,
https://www.cnn.com /2020/01/31/investing/tesla-cash-crunch/index.html (Jan. 31, 2020); Chris Isidore, “Elon Musk:
Tesla was months away from bankruptey,” CNN Business, https://www.cnn.com/2020/11/04/tech/elon-musk-tesla-
oncegot-near-bankruptey/index.html (Nov. 4, 2020).

2 Tesla (TSLA) Q4 2020 Earnings Call Transcript (Jan. 27, 2021), available at
https://www.fool.com/earnings/call-transcripts/2021/01/27 /tesla-tsla-q4-2020-earnings-call-transcript/.

3 Memorandum to File by Miguel Acosta (DMV) Re: Tesla AP City Streets Update (Mar. 9, 2021), available
at https://www plainsite.org/documents/28jcs0O/california-dmv-tesla-robotaxi- ADA S-notes/.
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42.  In June 2021, in what was widely seen as a response to motor vehicle collisions
involving Tesla’s ADAS technology, NHTSA issued an unprecedented order requiring automobile
manufacturers to report any crash involving an injury, fatality, or property damage that happens
while or immediately after a vehicle is automating some driving tasks.**

43.  In August 2021, NHTSA opened a preliminary safety defect investigation into
Autopilot.*® NHTSA’s preliminary investigation was upgraded to an engineering4nalysis in June
2022, and its probe into Autopilot remains ongoing.3¢

D. Testimony and Evidence from Tesla Employees

44.  Plaintiff has deposed Tesla’s corporate representative and several high-level
engineers on Tesla’s Autopilot team: Chris Payne, Richard Bayerstock, Ashok Elluswamy, Milan
Kovac, Adam (Nicklas) Gustafsson, and Andrej Karpathy- Inthese depositions, excerpts of which
are attached to this motion, the Tesla deponentsiacknowledge known defects or “limitations” with
the Autopilot system, and they identify Tesla’s CEO, Elon Musk, as the final decisionmaker on
Autopilot.

45. In the deposition of Tesla’s then-corporate representative, Christopher [CJ] Moore,
Plaintiff learned that Telsals CBO, Elon Musk, is “hands-on,” “very involved with the product’s
definition,” and ‘“vety involved with making certain decisions around how things should work.”

(Deposition of CJ Moore, Exhibit B, pp. 14-16).%” Mr. Moore’s deposition was not completed, and

34 https://www.nhtsa.gov/laws-regulations/standing-general-order-crash-
reporting#:~text=NHTSA%20issued%20the%20General%200rder,are%20free%200{%20defects%20that

35 https://www.consumerreports.org/cars/car-safety/nhtsa-expands-tesla-autopilot-investigation-
a7977631326/

3 https://www.reuters.com/technology/us-agency-working-really-fast-nhtsa-autopilot-probe-2023-01-09/

37 Rather than attaching this deposition (and Exhibits D, E, F, G, 1, 1, I, Plaintiff will rely on the redacted
docusments previously submitted to the Court along with its renewed motion to compel the deposition of Elon Musk,
and the Plaintiff will submit unredacted copies to the Court under separate cover.
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the parties agreed to continue it at a future date. However, before that could be done, Mr. Moore’s
employment with Tesla ended.

46.  After Mr. Moore’s departure, Tesla designated Eloy Rubio-Blanco as its corporate
representative. (Deposition of Eloy Rubio-Blanco attached as Exhibit C). In deposition, Mr.
Rubio-Blanco explained that he graduated from college in 2018—one year before the accident
involving Mr. Banner—and he did not join Tesla until March 202 1—two years after the accident.
(Ex. C at 36:12-13, 39:17-19). Despite his apparent inexperience and recent hiring at Tesla, Mr.
Rubio-Blanco testified as to the purported “fleet learning™ that Teslatwas donducting with its
vehicles on public roadways from 2016 through 2019—the petiod leading up to Mr. Banner’s
accident. (Ex. C. at 97:10-25, 135:1-13). Mr. Rubio-Blanco attempted to bolster Tesla’s position
on Autopilot by relying on the product itself, claiming that Autopilot in Mr. Banner’s Tesla was
not defective “[blecause the system signaled poyfault alert or trauma code.” (Ex. C at 152:11-23;
30:8-15). However, Mr. Rubio-Blanco admifted that after Mr. Banner’s death, the Autopilot team
at Tesla began “boosting” the systemn te assist with cross-traffic and tractor-trailer scenarios in the
future. (Ex. C at pp. 184-88).

47.  Next, the Plaintiff deposed Chris Payne, who investigated the fatal accident in this
case. (Deposition(ofiChris Payne, Exhibit D, p. 14). Mr. Payne claimed the Autopilot system in
Mr. Banney’s Teslafailed to consistently detect the tractor trailer prior to the collision and therefore
it failedto brake or engage in any deceleration. Three elements contributed to this failure: (1) low
lighting conditions at dawn, (2) the truck was perpendicular to Mr. Banner’s Tesla, i.e., it was a
cross traffic scenario, and (3) Autopilot was optimized for objects with an aspect ratio closer to

I:1—not long objects like trucks or tractor trailers. (Ex. D. p. 59, 74-76, 78-79).
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48.  Mr. Payne advised that at the time of the fatal accident, Tesla vehicles used a.
combination of radar sensors and camera data to feed into the Autopilot system, which would then
fuse the data, plan the appropriate response for the vehicle, and act on it. (Ex. D, pp. 13, 44-45).
However, within the last year, all new Teslas switched to a camera/vision only system that Mr.
Payne claimed was “better technology.” (Ex. D, pp. 13, 44-45, 89). Mr. Payne believed the new
Autopilot software was “absolutely improved,” he agreed the “the probability of a$evere collision
[would] be lower on current firmware,” and he said it was “highly likely [a new Model 3] would
begin deceleration in this [same] scenario.” (Ex. D, pp. 48, 79). In fact, Tesla purposely released
an OTA (over-the-air) update to its fleet after Mr. Banner’s accident, so that Tesla vehicles would
respond better to situations involving a perpendicular truck. (EX. D, pp. 88-89).

49.  Mr. Payne admitted Tesla’s Autopilofisystem’was designed and released without
the ability to detect cross traffic. At the sametime, M- Payne recognized cross traffic is part of
“daily driving,” and the collision in this easeresulted from cross traffic. (Ex. D, pp. 31-32, 59-61,
63). Despite its limitations, Autopilotywas réleased to customers in “beta,” which as Mr. Payne
explained indicates Autopilot isistill being developed and tested on millions of Tesla vehicles,
Tesla consumers, and other nop-Tesla drivers on public roads. (Ex. D, pp. 33, 36, 82). He did
however confirm thasit is undisputed that Tesla made the decision to allow this defective Autopilot
system to be used on a roadway that Tesla knew would result in the product failing and customers
being injured-or killed.

50.  Mr. Payne did not know why Tesla made the decision to omit cross traffic detection
from Autopilot. (Ex. D, pp. 60-61). Mr. Payne also did not know who at Tesla made the decision

to omit cross traffic detection from Autopilot, or as he phrased it, to limit the scope of Autopilot.
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(Ex. D, pp. 61-63). In short, Mr. Payne did not know Tesla’s motivations behind the design
decisions for Autopilot or the person making those decisions.

51.  Mr. Payne could only say that Autopilot was designed for use on highways with
center dividers, and it was technically a “very hard thing” for the hardware and software to account
for cross traffic. (Ex. D, pp. 61). Although Autopilot had nominal restrictions for highway use,
B :oced that Autopilot allowed itself to be used on roads that did“hot meet’those
restrictions:

Q. [C]ould the model 3 determine if it was a road that either met the
restrictions that I just read or did not meet those restrietions. Is that a fair
statement?

A. No. That is why we require the driverto be  fully engaged. We do our
best to ascertain whether we are in an appropriate operating regime.

Q. And so your testimony is that theyroad that [the decedent] was on
met the criteria for the autopilot, the criteria that I just read?

A. That is not correct/My testimony is that the system does some checks
that it is capable of doing; suchd@s road class, such as whether there are lines.

And once those checks arg’passed, it 1s the responsibility of the user to then

determine if you are in an,appropriate operating machine at which point you can
engage.

Q4{And if he is on a road with cross traffic, the autosteer function will
still operate. [t'won’t stop even though(] it knows there’s cross traffic, right?

[Pefense counsel]: Objection to the form.

A. Tt does not know that there’s cross traffic.

Q. So you are saying that the model 3 would not know if it was on a
highway that did not have a center divider.

Is that what you are saying?

A. Let me just be specific.
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Yes. So for something -- Knowing whether you have a center divider, it
would use a combination of the map information and the vision detections to
determine that.

And so it should know with a relatively high confidence whether it is
divided or not.

The problem is the particular cross traffic itself.

And in this case, knowing that there’s cross traffic or potential for cross
traffic, the autopilot at the time was not designed to detect that.

Q. So if the autosteer determined that if the highway did et haye a
center divider, because it says here autosteer design for use on highways that
have a center divider, so it was determined that it was on a Wighway-that did
not have a divider, it would still operate, right?

It would not turn off because it did not have a center divider, true?

A. You can activate it when there is objectively not'a center divider, that is
correct.

Q. Yes. Yes. So it would continue to"operate?

A. You can operate it -- You caniengageand operate autopilot if there’s not
a center divider and it will continue.to operate.

(Ex. D, pp. 29-32). Mr. Payne acknowledged the Autopilot system could detect when road
conditions were not appropriaté for the“use of Autopilot, and it was technically possible for
Autopilot to disengage immediately when such a scenario occurred, but the system was designed
to gradually disengage instead. (Ex. D, pp. 90-95).

52. M Payne further noted that the Autopilot program had three to four directors. (Ex.
D, pp. 8-9). Lhedirectors handled different aspects of Autopilot, and they reported directly to Elon
Musk. (ExyD, pp. 10-11). Although Mr. Payne was not a director, he admitted to meeting with
Mr. Musk, and he agreed that “Elon is involved with the development of the autopilot system.”

(Ex. D, p. 11).
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53.  Mr. Baverstock, another high-level Autopilot engineer deposed by Plaintiff, also
admitted to meeting with Elon Musk “occasionally,” even though he was not a director.
(Deposition of Richard Baverstock, Exhibit E, p. 17-18). Mr. Baverstock said Mr. Musk would
give “feedback, how he would like the customer experience, the overall performance, and
directions the feature could head in for future options.” (Ex. E, p. 18). Although Mr. Baverstock
would not agree that every change to Tesla vehicles were approved by Mr. Musk,Mr./Baverstock
was unaware of any change in his area of Autopilot—specifically Autosteer—=beingimade without
Mr. Musk’s approval. (Ex. E, p. 19). Mr. Baverstock further stated that “almost/everything” he did
at Tesla was done at the request of “Elon.” (Ex. E, p. 24). In fact, M. Musk was so personally
involved in the operations at Tesla that he requested Mr. Baversto¢k to work on apparent minutia
like the auto windshield wipers. (Ex. E, p. 25).

54.  Plaintiff next deposed Ashok Elluswamy, an engineer on the Autopilot team who
also served as a director at Tesla. (Deposifion of Ashok Elluswamy, Exhibit F, p.6). In his capacity
as a director, Mr. Elluswamy repostedidirectly to Elon Musk, and he met with Mr. Musk once a
week. (Ex. F, p. 9). During his meetings with Mr. Musk, Mr. Elluswamy said they would discuss
“the status of the autopilot development,” and Mr. Elluswamy would “get any inputs that [Mr.
Musk] might have.(Ex. F, p. 9). Mr. Elluswamy further noted that Mr. Musk knew how the
Autopilot system worked, and Mr. Musk “set[] milestones and deadlines for the team.” (Ex. F, p.
10). During Auttopilot meetings with Mr. Musk, other directors would be present, including Andrej
Karpathy and Milan Kovac. (Ex. F, p. 10-11). When asked who was in charge of the Autopilot
program and who made the final decisions on Autopilot, Mr. Elluswamy answered: “The only

thing I say is Elon Musk is CEO of the company.” (Ex. F, p. 12).
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55.  Notably, Mr. Elluswamy was not aware of any decision concerning the
development of Autopilot where Elon Musk and the directors disagreed. (Ex. F, p. 13). Mr.
Elluswamy essentially claimed that if there was a disagreement, then Mr. Musk would talk to the
directors and the disagreement would somehow be resolved:

I don’t think anyone would in the end disagree. Like, there would be further

discussions including Elon Musk and then we value the opinions further and then

we take the position that’s best for the product and the company in the endt
(Ex. F, p. 13). Mr. Elluswamy did not recall talking with Mr. Musk about the crash in the instant
case, but Mr. Elluswamy admitted that he became more involved in Autopilot’s/detection of cross-
traffic between 2020 and 202 1—in the aftermath of Plaintiff’s aceident, (Ex. F, p. 19, 90).

56.  Plantiff also deposed two other directors ‘of the Autopilot program: Andrej
Karpathy and Milan Kovac. In relevant part, Mr. Karpathy testified he met with Elon Musk and
the rest of the Autopilot team once a week. (Deposition of Andrej Karpathy, Exhibit G, p. 11).
Although Mr. Karpathy claimed the directors were in charge of Autopilot, he conceded they
reported to Mr. Musk. (Ex. G, p. 33). Mr. Karpathy further admitted that Mr. Musk was personally
involved in discussing which Autepilot updates should be released, and he did not know of a single
update that Mr. Musk disapproved. (Ex. G, p. 33). And as noted above, Mr. Karpathy testified that
Mr. Musk persondllyatested some of the Autopilot development builds by driving his own vehicle
and then by providing feedback after the fact. (Ex. G, p. 105).

59. Milan Kovac, who was the third Autopilot director, testified there was no
intermediary between him and Elon Musk. (Deposition of Milan Kovac, Exhibit H, p. 12). Mr.
Kovac explained that in Autopilot meetings, Mr. Musk provided feedback on technical challenges
and engineering progress and then Mr. Musk “would tell us what he thinks about what we’re doing

and . . . where it’s headed toward.” (Ex. H, p. 21). Notably, Mr. Kovac said that Mr. Musk was
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“more involved than others for some of the [Autopilot] updates,” and that if the Aﬁtopilot team
was unsure of something then they would seek Mr. Musk’s “guidance.” (Ex. H, p. 29). -

58.  Finally, Adam (Nicklas) Gustafsson testified he was a systems engineer on the
Autopilot team, specifically working on the automatic emergency braking and forward collision
warning features. (Deposition of Adam Gustafsson, Exhibit I, p. 8). On behalf of Tesla, Mr.
Gustafsson investigated the accident in this case (the Banner crash), and he reviewed the video
and NTSB report. (Ex. I, p. 12-13, 25, 27). Mr. Gustafsson agreed that Autopilot in Mr. Banner’s
Tesla did not activate automatic emergency braking or forward collision warning before the
accident in this case, but he said those systems were not designed to respond to cross-traffic. (Ex.
[, p. 43). Mr. Gustafsson also investigated a similar Tesla%Atutopilot accident involving cross-
traffic—the Williston crash involving Mr. Brown—that’eccurred years before the Banner crash.
(Ex. I, pp. 13-15). Nevertheless, Mr. Gustafsson admitted that in almost three years, no changes
were made to Autopilot’s systems to accoeuntfor cross-traffic. (Ex. I, p. 40). Most importantly, Mr.
Gustafsson did not deny that the Autopilot team had a meeting after the crash in this case, or that
Mr. Musk was for present for it; Mr. Gustafsson only said he did not recall. (Ex. L, p. 33).

59. Plaintiff also isyin possession of internal Tesla emails and other documents that \
demonstrate Elon"Musk is the de facto leader of the Autopilot team, he personally tests versions
or builds of Autopilot himself, and he initiates requests to fix technological issues or defects with
Autopilot. (Tesla documents, Exhibit J).

60.  Based on the forgoing documents, Elon Musk’s own public statements about
Autopilot, and the testimony of multiple high-level directors and engineers at Tesla—
demonstrating Elon Musk’s unique personal knowledge of and direct participation in the

development of Autopilot—Plaintiff moved to compel the deposition of Mr. Musk as Tesla’s CEO.
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After extensive briefing and argument, this Court denied Plaintiff’s initial motion to compel and
an amended motion to compel.

E. The Opinion of Dr. Cummings, Plaintiff’s Expert Witness

61. Plaintiff has retained Mary (Missy) Cummings, PhD., as an expert in the area of
human-unmanned vehicle interaction, human-autonomous system collaboration, humanssystem
engineering, autonomous design, system elements, driver monitoring systems, autonomous driver
sensor systems, design criteria, and design testing for autonomous systems.

62. Dr. Cummings’ extensive background is set forth in her affidavit, which is attached
as Exhibit K. However, for the benefit of the Court, Plaintiff briefly notes that between November
2021 through December 2022, Dr. Cummings was appointedby Ppesident Joe Biden as the senior
safety advisor at the National Highway Traffic Safety/Administration (NHSTA). (Ex. K). Dr.
Cummings is currently a professor at George Mason University in the Departments of Mechanical
Engineering, Electrical and Computer Engineering, and Computer Science. (Ex. K).

63. After reviewing allithetevidence obtained in discovery, which is set forth in detail
in her affidavit, Dr. Cummings cencluded, “within a reasonable degree of engineering certainty .
.. that Tesla is guilty of intentiomal misconduct and gross negligence in causing the death of Jeremy
Banner in the subjeét crash.” (Ex. K, p. 3-4).

64. To support her opinion, Dr. Cummings cited the following misconduct on the part
of Tesla:

a. Allowing the Autopilot system to be used outside of Tesla’s stated
operational design domain (ODD), on roadways with cross-traffic;

b. Allowing the Autopilot system to be used in excess of the posted speed limit
on roadways with cross-traffic;
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Making public statements that its Autopilot technology is far more capable
than it actually is;

Relying on radar to detect crossing traffic despite established history of
underride crashes and concerns raised internally within Tesla;

Failing to re-train its computer vision dataset to include broadside trucks
despite Tesla’s knowledge of a previous death involving Tesla’s autopilot
and a broadside semi-truck

Failing to “label-boost”/VIP status images of broadside trucksfdespite
Tesla’s knowledge of a previous death involving Tesla’s autepilet and a
broadside semi-truck.

Failing to re-train its computer vision dataset to include different lighting
conditions;

Allowing drivers of its vehicles, while autopilot is‘engaged, to take hands
off [the] steering wheel for 30 seconds orymor¢ despite Tesla claiming its
autopilot system is a level 2 system whichWwequifes drivers to be ready to
take immediate action;

Failing to provide adequate warning$ in the owner’s manual that the
autopilot system has problems deteeting crossing traffic;

Failing to follow” recommendations of Continental’s testing
recommendation which” warned Tesla of the limitations of detecting
crossing traffic;

Failing to conduct adequate testing of both its radar and computer vision
systems;

Failing to adequately train senior Tesla engineers and employees on basic
information such as ODD and the need for consideration of human factors
when designing and implanting its autopilot system;

.~Failing to use cameras to detect inattention of the driver;

Failing to utilize human factors expertise and/or human factors consultants
in the design and creation of its warnings and user-interface;

Failing to conduct testing to determine adequate perception/reaction times
of the autopilot system;
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p- Failing to provide adequate supervision and quality assurance of
subcontractors involved with the autopilot system;

g. Denying that misuse of its autopilot system is a potential hazard;

r. Failing to alert drivers while engaged in autopilot that the Tesla vehicle is
no longer in Tesla’s designated ODD;

s. Failing to keep with known standards;

t. Failing to use reasonable care and practical engineering princip[le§] under
all the relevant circumstances.

(Ex. K, p. 4-5).

65.  In addition to the foregoing, Dr. Cummings detemmined that “Tesla had actual
knowledge of the wrongfulness of its conduct and the high probability that injury or death to
Jeremy Banner, and other Tesla drivers so similarly situated,in addition to members of the general
public on the roadway, would result . . . in Jeremy Banneg’s death.” (Ex. K).

66.  Asaresult, Dr. Cummings concluded that Tesla acted with conscious disregard or
indifference to the life, safety, or rights of M, Banner, and that Tesla’s intentional misconduct and
gross negligence caused Mr. Banner’s dedth. (Ex. K).

67.  After Dr. Gummings submitted her updated opinions, Tesla had an opportunity to
re-depose her and test her ‘opinions. (Deposition of Dr. Cummings, attached as Exhibit L). In
relevant part, Pre€ummings testified in accordance with her affidavit, stating that Tesla committed
intentional miseenduct by making public statements claiming that Autopilot was far more capable
than it actually is. (Ex. L at 36:16-21). Dr. Cummings distinguished Tesla’s public statements from
the one-time statement that appears on a Tesla vehicle’s screen the first time that Autopilot is
enabled, explaining that “[n]o one ever reads . . . the end-user license agreements, people just

accept, accept, and accept.” (Ex. L at 41:5-19). Dr. Cummings asserted that the one-time statement
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in the car was “a very long statement, and a very wordy statement that is not being truly understood.
(Ex. L at 45:2-5).

68. In contrast, Dr. Cummings said the public statements made by Elon Musk—for
example when he went on “*60 Minutes’ and show[ed] everybody how you can drive hands-
free”—were more significant. (Ex. L at 43:14-19). Dr. Cummings further noted that “Elon Musk
t[old] his engineers to fake a video that goes viral on the Internet to make a car lookdike it’s driving
around the city and they faked the test and they faked the video.” (Ex. L at[45:20422, 46:1). Dr.
Cummings continued: “[I]t’s confusing for drivers if they’re seeing Elon Musk driving with no
hands on, they’re seeing videos on the Internet with no one, withgeople driving with no hands on,
they see that and then they don’t read this [the end user agreemeént],” (Ex. L at 13-17).

69.  If Tesla wanted its drivers to truly ke€p their hands on the wheel, Dr. Cummings
explained that Tesla would have “put some technology,in the car to actually keep people’s hands
on the wheel[].” (Ex. L at 48:20-22). If Ti¢sla was “serious about safety” then Dr. Cummings said
it “would not allow autopilot to operatein domains where it is not qualified to operate.” (Ex. L at
49:14-17). Taking the perspective of a consumer, Dr. Cummings noted: “[I}f you’re seeing the
CEO [Elon Musk] on television and on the Internet not using his hands and you’re seeing
advertisements about just how much the car can drive without hands on the steering wheel, I do
think it becotnes very confusing.” (Ex. L at 52:20-22, 53:1-2). In short, Dr. Cummings said that
Tesla did a*wink . . . and a nod” with what it advertised and what it put in its manual. (Ex. L at
53:18-20).

70. Dr. Cummings also claimed that Tesla “encourages you to sometimes be hands-
free” because Tesla advises owners that “if they take their hands off, they will eventually be

notified and indeed they get three strikes before the system intervenes.” (Ex. L at 55:9-15). Dr.
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Cummings further noted the inconsistences between Tesla’s on-screen warning for traffic-aware
cruise control and auto-steer, explaining, “[a]nd so, again, you’re recommending to a driver who
is not a trained expert driver, not a test driver, to all of a sudden start managing significant different
messages that have, that seem to be counter to one another.” (Ex. L at 59:3-7). And although
Tesla’s warning gave a “cléar statement of the operational design, domain, that autopilot does not
work in,” Dr. Cummings said that “beg[ged] the question why you would even-allow people to
drive in autopilot in a scenario where you know it’s not capable.” (Ex. L at 62:4-8), According to
Dr. Cummings, “[i]t is curious why it is allowed to be operated . . . hands-fred if the requirement
is to keep your hands on.” (Ex. L at 63:17-20). And in contrast@o other auto manufacturers like
Mercedes, which warned that their technology would not brake for cross-traffic, Tesla’s manual
only stated it “may not” brake for cross-traffic. (Ex, That/81:11-21).
71.  Finally, Dr. Cummings explainedhow Tesla was grossly negligent for denying that

misuse of its Autopilot system was a potential hazard:

[I] believe that a company that has one accident where a human is killed

with a truck under run i 2016, then refuses to do anything, including

updating the neural nets, conducting more testing, even trying to change

warnings in their owner’s manuals, yes, I would, I think that constitutes an
implicit denial that there is a problem.

The fact that Teslas keep hitting first responder vehicles and hitting vehicles
bread side would be an illustration that your mitigations are not effective.

I would agree that all the lists of supposed interventions that you just listed,
they were there before Jeremy Banner died and they are still there after
Jeremy Banner died and nothing has changed, they did not change after the
Williston accident, so if Tesla were a serious company about owner safety,
I think [] they would have done more to address what continues to be a very
serious problem.
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(Ex. L at 109:20-22, 110:1-5, 112:20-22, 113:1, 113:19-22, 114:1-5).
1. MEMORANDUM OF LAW

A. Standard for Amending Complaint to Assert Punitive Damages

“Florida law requires the plaintiff to seek the trial court’s permission before, adding
punitive damages to its complaint.” Werner Enterprises, Inc. v. Mendez, 362 So. 3d 278,281 (Fla.
5th DCA 2023). Section 768.72, which authorizes and governs punitive damagesy proyides that a
plaintiff “may move to amend her or his complaint to assert a claim for punitive damages as
allowed by the rules of civil procedure.” § 768.72(1), Fla. Stat. The.statute further states that these
rules “shall be liberally construed so as to allow the claimant discovery of evidence which appears
reasonably calculated to lead to admissible evidence. on, the”issue of punitive damages.” §
768.72(1), Fla. Stat. Although there are more sequirements to pleading a claim for punitive
damages than amending under rule 1.190(a), the standard is far from insurmountable.

To state a claim for punitive damages, the plaintiff must make “a reasonable showing by
evidence in the record or proffered by, the claimant which would provide a reasonable basis for
recovery of such damages.” § 768.72(1), Fla. Stat.; see also Fla. R. Civ. P. 1.190(f). In short, the
plaintiff merely has’to show that there is a reasonable basis that a defendant acted with gross
negligence oryengagediin intentional misconduct. See W.R. Grace & Co.--Conn. v. Waters, 638
So. 2d 502,:503=(F]a. 1994) (holding that punitive damages appropriate when a defendant acts
“with suchygross negligence as to indicate a wanton disregard for the rights of others™); see ER
Truck & Equipment Corp. v. Gomont, 300 So.3d 1230, 1231 (Fla. 3d DCA 2020).

At the pleading stage, the plaintiff does not need to prove entitlement to punitive damages.

See Deaterly v. Jacobson, 313 So. 3d 798, 801 (Fla. 2d DCA 2021) (“Subsection (1) does not
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mandate that a trial court require a claimant to prove the entitlement to punitive damages by clear
and convincing evidence at the pleading stage.”). It is only when a claim for punitive damages
proceeds to trial, that the “trier of fact” may hold a defendant liable for punitive damages if the
jury finds by “clear and convincing evidence . . . that the defendant was personally guilty of
intentional misconduct or gross negligence.” § 768.72(2), Fla. Stat. “Whether the plaintiffs are
entitled to punitive damages must be left to the jury to decide once there is any evidence to show
an entitlement to such an award. Even if the court is of the opinion that the preponderance of the
evidence is against the plaintiff], it should be left to the jury to decide.” Otey y. Florida Power &
Light Co., 400 So. 2d 1289, 1291 (Fla. 5th DCA 1981).

Because the Plaintiff merely seeks to amend the complaint, the level of proof required at
this preliminary stage of the proceedings is lower thai thatrequired for other prejudgment motions.
“The conventional analysis utilized in resolving,a summary judgment motion has no application
in the context of a punitive damages determination under section 768.72.” Noack v. Blue Cross
and Blue Shield of Fla., Inc., 872 S0.2d 370, 371 (Fla. 1st DCA 2004). The matter is resolved by
applying a standard that isWakin/ to a motion to dismiss standard. See Holmes v.
Bridgestone/Firestone, Inc\, 89%So. 2d 1188, 1191 (Fla. 4th DCA 2005). Accordingly, the proffer
and/or record evidenee are viewed in a light most favorable to the plaintiff and must be accepted
as true. See Estate of Despain v. Avante Group, Inc., 900 So. 2d 637, 642-44 (Fla. 5th DCA 2005).
To decide if the plaintiff has made a reasonable showing for recovering punitive damages, the trial
court simply “asks ‘whether a reasonable jury could infer’ from the proffer that the defendant’s
conduct satisfies the statutory criteria for punitive damages.” Werner Enterprises, Inc. v. Mendez,

362 So. 3d 278, 282 (Fla. 5th DCA 2023) (citation omitted).
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As used in section 768.72, “‘[i]ntentional misconduct” means that the defendant had actual
knowledge of the wrongfulness of the conduct and the hi ¢h probability that injury or damage to
the claimant would result and, despite that knowledge, intentionally pursued that course of
conduct, resulting in injury or damage.” § 768.72(2)(a), Fla. Stat. In contrast, “‘[g]ross negligence’
means that the defendant’s conduct was so reckless or wanting in care that it constituted a
conscious disregard or indifference to the life, safety, or rights of persons exposed to such
conduct.” § 768.72(2)(b), Fla. Stat.

Florida’s seminal case on punitive damages is Carraway v. Rewell, 116 So. 2d 16 (Fla.
1959). In Carraway, the Florida Supreme Court elaborated on the standard as follows:

The character of negligence necessary to sustain amyawarnd of punitive damages

must be of a gross and flagrant character, evidencing reckless disregard of human

life, or of the safety or persons exposed to its, dangerous effects, or there is that

entire want of care which would raise the.presumption of a conscious indifference

to consequences, or which shows wantonness oprecklessness, or a grossly careless

disregard of the safety and welfare of the public, or that reckless indifference to the

rights of others which is equivalefit to_an intentional violation of them.

Id. at 20. Of course, the standard for punitive damages has now been codified in section 768.72,
as noted above.

Section 768.72 providesythat “[i]n the case of an employer, principal, corporation, or other
legal entity, punitiveidamages may be imposed for the conduct of an employee or agent only if the

conduct of the employee or agent” is guilty of intentional misconduct or gross negligence, and:

(@)*The employer, principal, corporation, or other legal entity actively and
knowingly participated in such conduct;

(b) The officers, directors, or managers of the employer, principal, corporation,
or other legal entity knowingly condoned, ratified, or consented to such
conduct; or



Banner v, Tesla
CASE NO.: 50-2018-CA-009962 (AB)
Plaintiff’s M-Amend P age |31

(c) The employer, principal, corporation, or other legal entity engaged in
conduct that constituted gross negligence and that contributed to the loss,
damages, or injury suffered by the claimant.

§ 768.72(3), Fla. Stat. Although a corporate defendant may be held vicariously liable for punitive
damages, that is not the exclusive theory of recovery, and the plaintiff does not have to allege
misconduct of any particular employee or agent. Event Depot Corp. v. Frank, 269 So. 3d 559, 562
(Fla. 4th DCA 2019); see Mercury Motors Express, Inc. v. Smith, 393 So. 2d 545,/549)(Fla. 1981);
Est. of Despain v. Avante Grp., Inc., 900 So. 2d 637, 640 (Fla. 5th DCA 2005) (“A corporate
employer, like an individual employer, may be held liable for punitive damages based on the legal
theories of either direct or vicarious liability.”). Rather, a plaintiff may seek punitive damages
against a corporate defendant by alleging the corporation placed’a defective product into the stream
of commerce. Frank, 269 So. 3d at 562. “This supperts a punitive damages claim against the
corporation under section 768.72(3)(c), FloridaStatutes:” Id.

It Plaintiff>s proffer provides a feasonable showing of intentional misconduct or gross
negligence under section 768.72, themghe Court should grant this motion without weighing the
evidence. See Dolphin Cove Assin y./Square D. Co., 616 So. 2d 553, 553 (Fla. 2d DCA 1993)
(“Prejudging the evidence ignota proper vehicle for the court’s denial of the motion to amend.”).
In addition, section 768.72 does not require the submission of evidence that would be admissible at
trial. It requires only an evidentiary “proffer.”

[A] ‘proffer’ according to traditional notions of the term,
connotes merely an ‘offer’ of evidence and neither the term standing
alone nor the statute itself calls for an adjudication of the underlying
veracity of that which is submitted, much less for countervailing
evidentiary submissions. Therefore, a proffer “is merely a
representation of what evidence the [party] proposes to present and is
not actual evidence.”

[A]n evidentiary hearing where witnesses testify and evidence
is offered and scrutinized under the pertinent evidentiary rules,
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as in a trial, is neither contemplated nor mandated by the statute

in order to determine whether a reasonable basis has been established

to plead punitive damages.
Estate of Despain v. Avante Group, Inc., 900 So. 2d 637, 642 (Fla. 5th DCA 2005) (emphasis added).
An evidentiary hearing is not required. See Solus v. Calvo, 689 So. 2d 366 (Fla. 3d DCA 1997);
Strasser v. Yalamanchi, 677 So. 2d 22 (Fla. 4th DCA 1996).

Plaintiff acknowledges that the Florida Supreme Court recently amended‘Elorida Rule of
Appellate Procedure 9.130 to authorize appeals of nonfinal orders on motiong for leave to amend
to assert a claim for punitive damages. See In re Amend. to Fla. R. of App. P/ 9.130, 345 So. 3d
725, 725-26 (Fla. 2022). Previously, district courts could revieworders granting leave to amend
to assert punitive damages only on a petition for writ of{certiorari. However, nothing about the
change in review mechanism alters the standard” togsbe applied by this Court. See Werner
Enterprises, Inc. v. Mendez, 362 So. 3d 278, 284(Fla. 5th DCA 2023) (reversing trial court order
that denied leave to amend “[b]ecause [the/plaintiff] made a ‘reasonable showing’ of having a
‘reasonable basis’ for the recovery- ofipunitive damages™). Indeed, section 768.72—the statute
setting forth the standard for punitive-damages-—has remained unchanged since 1999. See Ch. 99-
225, Laws of Fla., § 22.

Finally, Plaintiff notes that in Turner v. PCR, Inc., 754 So.2d 683 (Fla. 2000), the Supreme
Court of Florida allowed affidavits of experts to establish the type of conduct, which if proven,
would justify an award of punitive damages. And in Payfon Health Care v. Estate of Campbell,
497 So. 2d 1233 (Fla. 2d DCA 1986), the Second District Court of Appeal held that even with
conflicting evidence, “the evidence was sufficient to sustain the award of punitive damages”

because plaintiff’s expert witness testified that defendant’s conduct constituted “‘an outrageous
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deviation from the acceptable standard.”” Id. at 1240. In other words, expert witness affidavits are
sufficient to establish a reasonable basis for an amendment to assert punitive damages.

B. Punitive Damages in this Case

In this case, Plaintiff has proffered evidence showing that Tesla itself had actual notice that
Autopilot was defective, had actual notice of a prior similar, fatal accident in 2016 with a\tractor-
trailer that was caused by this same defect, had the technology to fix the productddefect by label
boosting and re-training Autopilot, and nevertheless chose to do nothing about the product defect,
which resulted in Mr. Banner’s death in 2019. Furthermore, Tesla was warnied by federal government
agencies that its Autopilot system should not be allowed to be uséd ontoadways with cross-traffic
due to known defects which could result in injury or death. [t isundisputed that Mr. Banner’s accident
occurred on exactly such a roadway with cross-traffie. Had Tesla listened to these warnings, the
defective system would not have been in use and'Mr. Banner would be alive today.

Thus, Tesla knew that the defeet, would cause life threatening injuries and acted with
conscious disregard to Mr. Banner’s safety) and the safety of the public, by misrepresenting the
capabilities of Autopilot and by teleasing Autopilot software which was not adequately tested for
safety. The evidence proffered*by Plaintiff shows that this was a cynical decision made by Tesla’s
CEO, Elon Musk{ tosimprove the company’s financial fortunes at the expense of consumer safety.
Accordingly, Plaintiff submits she has met the “reasonable showing” standard to assert a claim for
punitive damages.

“A legal basis for punitive damages is established in products liability cases where the
manufacturer is shown to have knowledge that its product is inherently dangerous to persons or
property and that its continued use is likely to cause injury or death, but nevertheless continues to

market the product without making feasible modifications to eliminate the danger or making adequate



Banner v. Tesla
CASE NO.: 50-2019-CA-009962 (AB)
Plaintiff’s M-Amend  Puage |34

disclosure and warning of such danger.” Johns-Manville Sales Corp. v. Janssens, 463 So. 2d 242, 249
(Fla. 5th DCA 1984), disapproved on other grounds, Chrysler Corp. v. Wolmer, 499 So. 2d 823, 826
(Fla.1986). This is especially true “when the evidence is susceptible to the inference that the
manufacturer not only refused to warn for the user's protection, but intentionally took steps to cover
up the known danger in order to protect continued marketing of the product for its own e¢onomic
advantage.” Id. In Johns-Manville Sales Corp., the court found that the defendant had enough prior
knowledge that asbestos caused significant injury and sickness for a jury to reach the punitive
damages verdict that it did. See id., 463 So. 2d at 249. The court also found jthat the jury could
conclude that the defendant failed to warn or to make feasible modifications to its product.

Here, Tesla had prior notice of the defect in its Autopilet system stemming from the Joshua
Brown accident, which occurred in 2016—almost thrée, years before Plaintiff’s accident. See Estate
of Despain v. Avante Group, Inc., 900 So. 2d 637, 644-45 (Fla. 5th DCA 2005) (reversible error to
deny leave to add punitive damages wheretheevidence showed that a nursing home was on notice of
risk to plaintiff, and only attempted toyremedy the situation after it was too late); Otey v. Florida
Power & Light Co., 400 So. 2d 1289, J291 (Fla. 5th DCA 1981) (trial court erred in not submitting
punitive damages issue to\ juryp-where evidence showed that defendant knew of the hazard of
electrocution, due/toyprior incidents, but failed to make property safe); Although Tesla claimed in
September 2016 that it had fixed the issue, Tesla clearly did not address the defect despite the fact
that its” Autoptlot engineers admitted that it had the ability to label boost and train the Autopilot—
steps that Tesla eventually took after Plaintiff’s accident. Plaintiff’s expert, Dr. Cummings, has
supported Plaintiff’s assertion that Tesla is guilty of intentional misconduct and gross negligence not

only because Tesla failed to adequate test and train Autopilot (despite knowledge of Joshua Brown’s
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death), but also because Tesla allowed Autopilot to be used outside its operational design domain,
and made public statements that Autopilot technology is far more capable than it actually is. (Ex. J).

Plaintiff notes that the imposition of punitive damages against auto manufacturers, when their
conduct warrants it, is well-established and is far from extraordinary. “[Plunitive damages are
allowed where the defendant had knowledge of a dangerous condition and chose not to\remedy
the condition.” American Motors Corp. v. Ellis, 403 So. 2d 459, 468 (Fla. 5th BCA 1981); see
Toyota Motor Co., Ltd. v. Moll, 438 So. 2d 192 (Fla. 4th DCA 1983). Additionally, evidence of
“concealment of offensive conduct after it initially occurred is indicative of malice or evil intent
sufficient to support punitive damages.” Gen. Motors Corp. v. MéGee, 837 So. 2d 1010, 1035 (Fla.
4th DCA 2002). In this case, the only thing that would be unusual would be to allow Tesla to be
excused from the same standards that every state applis to-all other automakers.

Accordingly, Plaintiff submits that this“Court should grant the motion to amend based on
General Motors Corp. v. McGee, 837 So.2d 1010 (Fla. 4th DCA 2002), and the other cases discussed

below. In McGee, the plaintiffs were drivingian Oldsmobile station wagon when they were involved

38 See Clarkv. Chrysler Gorp., 436 F.3d.594, 601 (6th Cir. 2006) (finding there was sufficient evidence to support
punitive damages where “Chrysleriitilized a thin piece of formed sheet metal as a B-pillar; that the truck's “unboxed” B-
pillar design was inadequate to withstand low-impact accidents; that the sheet metal type of B-pillar was substantially
outdated”); Ford Motor. Co. v Susser, 618 S.E.2d 47 (Ga. Ct. App. 2005) (finding punitive damages were warranted where
manufacturer experienced numerous problems with safety latch system in pre-production models, manufacturer did not
run any tests on vehicles in which back seat was unlatched, vehicle was launched with problem unresolved, there were
extensivercomplaints from customers after vehicle was released, and even though manufacturer was aware of problem, it
chose not to\send warning to consumers or to adopt system that would alert drivers when backseat was unlatched); Rono
v. Ford MotorCo., 6 Cal. Rptr. 3d 793, 806 (Cal. App. Ct. 2003) (finding that punitive damages were warranted because
“not only did Ford ‘willfully and consciously ignore[ ] the dangers to human life inherent in the 1978 Bronco as designed,
resulting in the deaths of three persons’ . . . it also ignored its own internal safety standards, created a false appearance of
the presence of an integral roll-bar, and declined to test the strength of the roof before placing it in production.”); Ford
Motor Co. v. Ammerman, 705 N.E.2d 539 (Ind. Ct. App. 1999) (finding punitive damages were warranted where
manufacturer, motivated by profit, intentionally placed automobile in stream of commerce knowing that it was highly
prone to rollover accidents and defective and very dangerous); Oberg v. Honda Motor Co., 888 P.2d 8, 13 (Ore. 1995)
(finding punitive damages were warranted when “[efvidence was presented that defendants actually knew, or should have
known, for many years before developing the ATV model that injured plaintiff, that their ATVs were highly likely to cause
serious personal injury or death.”).
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in an accident with another vehicle that was pulling a homemade trailer. Although the collision with
the trailer was minor, the trailer had “pierced the station wagon’s gas tank, causing the tank to leak
fuel, ignite, and explode.” Id. at 1015. The surviving plaintiffs ultimately “sought punitive damages
on the ground that GM had ‘actual knowledge’ that it had marketed ‘an inherently dangerous
automobile.”” Id. at 1017. They also “argued that GM did not provide adequate safety measures on
fuel systems because the fire-related deaths did not cost the company enough per vehicle to justify
any added expense for safety.” /d. The plaintiffs relied on an internal report prepared by a GM
engineer concluding that “fatalities related to accidents with fuel fed fires [were] costing General
Motors $2.40 per automobile in current operation.” Id. at 1021, 1035. On appeal, the Fourth District
Court of Appeal concluded that i.t was permissible for plaintiffsito seek punitive damages by, among
other things, arguing that GM had concealed the significance of the internal report for years. Id. at
1035. And just as GM was aware in McGee, Tesla,was well-aware of internal concerns regarding the
technological deficiencies of Autopilot andithe misleading marketing of its capabilities.

In Holmes v. Bridgestone/Firestone, Inc., 891 So. 2d 1188 (Fla. 4th DCA 2005), the plaintiffs
sought to amend their complaint toiseek/punitive damages by presenting chronology from a consumer
advocacy website as well ‘as’ ¢opies of letters and memos on the tire manufacturer’s letterhead,
suggesting that th€ tire manufacturer knew about tread separation problem, but delayed warning the
public in order to protect its own financial interests. Jd. at 1190-92. Although the trial court initially
found this evidence insufficient and denied the motion to amend, the Fourth District Court reversed
on appeal, finding that the proffered evidence supported punitive damages and the amendment should
have been permitted. Jd. at 1192. The public timeline of events in this ;:ase, combined with the
testimonial and documentary evidence from Tesla employees are more compelling than those present

in Holmes. Thus, this Court should grant Plaintiff’s motion to amend.
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Tesla’s misconduct also resembles that of the defendant in Toyota Motor Co. v. Moll, 438
So.2d 192, 194 (Fla. 4th DCA 1983). Both here and in Toyota Motor Co, the automaker defendant
had prior knowledge of defects in their vehicles, but did nothing about it and continued selling the
defective product. In Toyota Motor Co., Toyota knew that flange mounted fuel tanks, used by
several models of vehicles were inherently dangerous but chose not to change the design in the
model of the vehicle plaintiffs operated. Here, Tesla knew that deficiencies 4n, its Autopilot
software in Joshua Brown’s Model S caused an accident with a tractor-trailer in 2016. Tesla had
the capability to modify Autopilot and make it safe, but Tesla chose to de nothing about the issue
except for continuing to release the same defective Autopilot software in other models utilizing
the technology like Mr. Banner’s Model 3. Because the court in Toyota Motor Co. found the
punitive damages claim to be appropriate to go before the jury under similar circumstances, the
Court in this case should reach the same concldsion.

In Owens-Corning Fiberglass Corp.. v. Ballard, 749 So0.2d 483 (Fla. 1999), the court
explained that it is the proper role of the jury to determine entitlement to punitive damages. In that
case, the evidence showed the defendant corporation was informed that its product caused cancer,
and the defendant refused to-discontinue the product or switch to a less injurious product. Based
on this evidence of the defendant’s apparent indifference to the health and safety of those persons,
including the plaintiff, who used the product at issue, the appellate court found that punitive
damages.were appropriately awarded. /d. at 488-89. In this case, the proffered evidence shows that
Tesla refused to discontinue or to modify its Autopilot product with safety improvements which
Tesla knew to be necessary and were available to it. Despite this knowledge, Tesla sat silent and

chose profits over people.
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To the extent Tesla argues it is prejudiced by the timing of this motion, that argument is
meritless. In Burr v. Norris, 667 So. 2d 424 (Fla. 2d DCA 1996), the appellate court found that the
plaintiff should have been permitted to amend his complaint to include a claim for punitive
damages one month before trial. Id at 426. And although the appellate court in Lasar
Manufacturing Company, Inc., v. Bachanov, 436 So. 2d 236 (Fla. 3d DCA 1983), held it was error
for the trial court to allow plaintiffs to seek punitive damages halfway through a trial, the appellate
court also held that the plaintifts “should be given leave to amend their complaint, ifthey so desire,
to include a prayer for punitive damages” on remand. Id. at 238.

Again, the proper role of this Court is not to prejudge thé evidence proffered by Plaintiff.
See Dolphin Cove Ass'n, 616 So. 2d at 553. After viewing theproffer in a light most favorable to
Plaintiff, a reasonable jury could find that Tesla Committed intentional misconduct or gross
negligence. See Werner Enterprises, Inc. v. Mendez, 362 So. 3d 278, 282 (Fla. 5th DCA 2023).
Because the Plamntiff has made a “reasonable showing” of having a “reasonable basis” for the
recovery of punitive damages, this.Court should grant this motion and permit Plaintiff to amend
the complaint to assert a claim fog punitive damages. /d. at 284.

To do otherwise wauld'be error. See Werner Enterprises, Inc., 362 So. 3d at 284 (“This is
not to suggest that ajury will ultimately find for [plaintiff] on these issues. We merely hold that a
reasonable, jury could credit the proffered evidence as demonstrating Appellees’ intentional
misconductand/or gross negligence.”); see also Holmes v. Bridgestone/Firestone, Inc., 891 So. 2d
1188, 1191-92 (Fla. 4th DCA 2005) (holding plaintiff made “a reasonable showing under the
statute, and the amendment should have been permitted™); Est. of Despain v. Avante Grp., Inc.,
900 So. 2d 637, 645 (Fla. 5th DCA 2005) (reversing denial of motion to amend complaint to assert

punitive damages).
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' CONCLUSION

The Plaintiff has proffered a reasonable showing of evidence to support the filing of the
Amended Complaint, attached as Exhibit A, to assert a claim for punitive damages. There is
evidence in the record that the Defendant Tesla engaged in intentional misconduct and/or gross
negligence for selling a vehicle with an Autopilot system which Tesla knew to be defective and
knew to have caused a prior fatal accident. Based on the proffered evidence and(the cases cited
above, the Plaintiff has satisfied the standard set forth by section 768.72, Flotida Statutes.

WHEREFORE, the Plaintiff respectfully requests that this Honorable Court grants this
motion to amend and accepts the Second Amended Complaint, Exhibit A, as filed.

CERTIFICATE OF SERVICE

WE HEREBY CERTIFY that on the 11th dayef/August, 2023, the foregoing document is
being served in the manner specified by Rule 20516 orjin some other authorized manner for those
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LAKE H. LYTAL, III., ESQUIRE
IFlorida Bar No.: 0129119
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515 N. Flagler Drive, 10th Floor
West Palm Beach, FL. 33401
Telephone: (561) 655-1990
Facsimile: (561) 832-2932

Email: tlytal@foryourrights.com
Email: cwilkinson@foryourrights.com




IN THE CIRCUIT COURT OF THE
ISTHJUDICIAL CIRCUIT IN
AND FOR PALM BEACH COUNTY,
FLORIDA

KIM BANNER, as Personal Representative ~CASE NO.: 50-2019-CA-~009962 (AB)

of the ESTATE OF JEREMY BANNER,
deceased,

Plaintiff,
v.

TESLA, INC. a/k/a TESLA FLORIDA,
INC.,

Defendant.

SECOND AMENDED COMPLAINT

COMES NOW Plaintiff; KIM BANNER, as Personal Representative of the Estate
of JEREMY BANNER, deceased, by and through her undersigned counsel, and hereby
files suit against Defendant, TELSA, INC. a/k/a TESLA FLORIDA, INC. (hereinafter

referred to as “FESLA”), based on the following allegations:

ALLEGATIONS COMMON TO ALL COUNTS

I. This is an action for damages that exceed the sum of Fifteen Thousand

Dollars ($15,000.00), exclusive of costs and attorneys’ fees.

EXHIBIT "A"



2. At all times material hereto, Plaintiff, KIM BANNER, has been appointed
as the Personal Representative of the Estate of JEREMY BANNER, deceased, and litigates
this wrongful death action on behalf of the Estate of JEREMY BANNER and on behalf of
all survivors.

3. JEREMY BANNER died on March 1, 2019 as a direct result of injuries
suffered in an automobile crash which occurred at the 14000 block of State Highway 441
(US 441), Delray Beach in Palm Beach County, Florida.

4. JEREMY BANNER was born on October 25, 1968/and was™50 years old
at the time of his untimely death.

5. At the time of the subject automobile crash, Plaintiff, KIM BANNER, was
married to JEREMY BANNER and is the survivingyspouse of JEREMY BANNER,
deceased.

6. At all times material hereto, FEREMY BANNER has three surviving
children under the age of twenty=five.(25):

a) Rachel Alliyah Banner
Date of Birth: November 19, 1999

b) Adexandra Rene Banner
Date of Birth: February 9, 1995

€) Damion James Banner
Date of Birth: December 25, 1994

7. The surviving minor children of the deceased, JEREMY BANNER, are
entitled to recover damages under the Florida Wrongful Act.
8. At all times material hereto, KIM BANNER, was married to JEREMY

BANNER and living together as husband and wife.



9. The Estate of JEREMY BANNER is entitled to recover damages under
the Florida Wrongful Death Act.
10. Plaintiff, KIM BANNER, the surviving spouse of the deceased, JEREMY
BANNER, is entitled to recover damages under the Florida Wrongful Death Act.
11. The survivors pursuant to the Florida Wrongful Death Act §768.21 are:
a) KIM BANNER

b) Rachel Alliyah Banner

c) Alexandra Rene Banner
d) Damion James Banner
12. At all times material hereto, Plaintiffy KIM"BANNER, and decedent,

JEREMY BANNER, were Florida residents residingat 10360 Cypress Lake Preserve
Drive, Lake Worth, Palm Beach County, Floriday

13. At all times material hereto, RICHARD KEITH WOOD, was and is a
Florida resident; specifically residing aty2115 Roanoke Springs Drive, Euskin, Florida.

14. The automobile collision which is the subject of this lawsuit occurred on
March 1, 2019 at the 14000 block of State Highway 441 (US 441), Delray Beach, Palm
Beach County, Florida.

15 At all times material hereto and prior to the accident which is the subject
of this lawsuit, JEREMY BANNER, purchased the subject 2018 Tesla Model 3 (VIN #:

SYJ3EVEB2JF079950) from Defendant, TELSA.

(]



16. At the time of the subject automobile collision, JEREMY BANNER, was
occupying the subject Tesla Model 3 manufactured and sold to him by Defendant, TESLA.

17. At all times material hereto, Defendant, TESLA, was a foreign corporation
which was licensed and authorized to do business in the State of Florida and sold the subject
Tesla Model 3 to JEREMY BANNER in Palm Beach County, Florida.

18. At all times material hereto, FIRSTFLEET was a foreign cerporation
specializing in the operation of a fleet of commercial semi-tractor trailers which owned and
operated such commercial vehicles throughout the United States and specifically within
Palm Beach County, Florida.

19. At the time of the automobile collision which is'the subject of this lawsuit,
RICHARD KEITH WOOD, was a professional €ommercial truck driver operating the
subject semi-tractor trailer (VIN #: 3HCDZAPR1KFE241561) with the knowledge and
consent of FIRSTFLEET.

20. At the time of ghe) autemobile collision in question, FIRSTFLEET,
owned the subject commercial semi-tractor trailer driven by their employee, RICHARD
KEITH WOOD.

21. At the time of the automobile collision in question, RICHARD KEITH
WOOD, was an employee and/or agent of FIRSTFLEET, and was acting within the course

and_scope of his employment/agency as a commercial truck driver for FIRSTFLEET.



22.  FIRSTFLEET is vicariously responsible for the actions and/or inactions of
its employees, including but not limited to RICHARD KEITH WOOD.

23.  FIRSTFLEET is vicariously responsible for the negligence on the part of its
employees, including but not limited to RICHARD KEITH WOOD.

24. Defendant, TESLA, is vicariously responsible for the actions and/or
inactions of its employees, including but not limited to its CEO and President, ELON
MUSK.

25. Defendant, TESLA, is vicariousiy responsible for the negligénce on the
part of its employees, including but not limited to its CEO and Rresident, ELON MUSK.

COUNT I - STRICT LIABITY
BANNER v. TESLA

Plaintiff, KIM BANNER, as Personal Representative of the Estate of JEREMY
BANNER, deceased, realleges each and eyé€ry allegation contained in paragraphs 1
through 25, and, by reference, furtherstates:

26. At all times materiabhereto, Defendant, TELSA, was a foreign corporation
which was licensed and authorized’to do business in the State of Florida.

27. At all times”material hereto, Defendant, TESLA, was engaged in the
business of désigning, testing, manufacturing, distributing, promoting, maintaining and
selling metor vehicles which were used in the State of Florida for use on public
roadways. Defendant, TESLA, is an American corporation specializing in, among other
things, the design, manufacture, and sale of all-electric powered cars to be used on streets

and highways of the State of Florida.



28. In contrast to the majority of other automobiles and SUV’s sold in the
United States, Defendant, TESLA’s vehicles do not have internal combustion engines.
All the systems within the Tesla models including but not limited to the subject Tesla
vehicle, are electrically powered, and are controlled by computers and microprocessors
which have been designed manufactured and programed by Defendant’s engineers. Such
computers, microprocessors and programs control all aspects of the subject Tesla’s
operation, including the drivetrain, braking system and “autopilot systém®, meluding
Tesla’s “traffic-aware cruise control” and Tesla’s “autosteer lane-keeping~assistance”.
The subject Model 3 Tesla owner’s manual js=savailable online at

www.tesla.com/teslaaccount.

29.  All Tesla model 3 vehicles include the following safety features:
a) “lane assist”;
b) “collision avoidanee assist”;
c) “speed assist”jandy
d) “auto high beam”.

30. The subject Model 3 Tesla purchased by JEREMY BANNER was also

equipped with the following Tesla “autopilot” safety features:

a) “traffic one— aware cruise control”; and
b) “autosteer”.
31. Based on Tesla’s advertising, promotional material and information

supplied to its customers in its owner’s manual, Defendant, TESLA, confirmed “if you have
purchased the optional Enhanced Autopilot or Full Self-Driving Capability Package, the

forward looking cameras and the radar sensor are designed to determine when there is



a vehicle in front of you in the same lane. If the area in front of Model 3 is clear, traffic-
aware cruise control maintains a set driving speed. When a vehicle is detected, traffic-
aware cruise control is designed to slow down Model 3 as needed to maintain a selected
timed based distance from the vehicle in front, up to the set speed.”

32. Based on Tesla’s advertising, promotional material and its Model 3
owner’s manual, Defendant, TESLA, claimed that:

“if you have purchased the optional Enhanced Autopilot opFullySelf-
Driving Capability Packages, you can use Auto Steer fo manage steering
and speed under certain circamstances. Auto Steegbuilds upon traffic-
aware cruise control, intelligently keeping Model3 in its driving lane
when cruising at a set speed. Auto Steertalsoallows you to use the turn
signals to move Model 3 into an adjacent lane. Using the vehicle’s
cameras, the radar sensorgpand the-ultrasonic sensors, auto steer detects
lane markings andthe,presences of vehicles and objects for steering
Model 3”.

33. Based on _Tesla’s advertising, promotional material and owner’s manual,
Tesla’s customefs including decedent, JEREMY BANNER, believed the Tesla Model 3’s
technology was such that the auto pilot features included design and programs, software,
hardware, and systems that would eliminate the risk of harm or injury to the vehicle
operator’ caused by other vehicles or obstacles while driving on roadways and would
prevent the vehicle from colliding with other obstacles/objects while in auto pilot mode.
Decedent, JEREMY BANNER, reasonably believed the subject 2018 Tesla Model 3

vehicle was safer than a human-operated vehicle because Defendant, TESLA claimed



superiority regarding the vehicle’s auto pilot system, including Tesla’s “full self-driving
capability”, Tesla’s “traffic-aware cruise control”, Tesla’s “auto steer lane-keeping
assistance” and other safety related components, and Defendant, TESLA’s claim that all
of the self-driving safety components engineered into the vehicle and advertised by
Defendant, TESLA, would prevent fatal injury resulting from driving into obstacles
and/or vehicles in the path of the subject Tesla vehicle.

34. All Tesla vehicles, including the 2018 Model 3 which is th€Subjeet of this
lawsuit, relied upon a system of external sensors which, by design’ if working properly,
should prevent the vehicle from driving into an obstacle or vehiele in the Tesla’s path.

35. At the time of the design, manufacture, distributien, and delivery into the
stream of commerce of the Tesla Model 3 vehicle; it lacked a properly designed system
for crash avoidance. As a result, it was a vehicle that could and would strike and collide
with ordinary and foreseeable roadwaysobstacles and other vehicles while the Tesla was
in autopilot mode.

36. At the time Defendant, TELSA, placed the subject Tesla Model 3 into the
stream of commence,jthe company specifically knew that its product was defective and
would not propetly and safely avoid impacting other vehicles and obstacles in its path.

37 At all times material hereto and prior to the subject crash, Defendant,
TESLA “had specific knowledge of numerous prior incidents and accidents in which its
safety systems on Tesla vehicles completely failed causing significant property damage,

severe injury and catastrophic death to its occupants.



38. At all times material hereto and prior to the subject crash, Defendant,
TESLA, included design, program, software, hardware and systems that would immediately
notify Defendant, TESLA, of any significant collision and/or accident involving one of
their Tesla vehicles.

39. At all times material hereto and prior to the subject crash, Defendant,
TESLA, had specific knowledge and conducted specific investigations into numerous Tesla
collisions in which its safety systems completely failed causing significant ‘property
damage, severe injury and catastrophic death to its occupants.

40. Defendant, TESLA, investigated a Tesla collision which occurred on
January 20, 2016, in which it was determined the Tesla yehicletear-ended a road sweeper
causing fatal injuries to Gao Yaning in Handan, Chinaywhile the vehicle safety features
were engaged. It was determined the subjeet safetypfeatures were defective and did not
work properly resulting in this fatal collision and death of Gao Yaning.

41. On January 22,2018, ayTesla vehicle collided with a Culver City Fire
Department truck that was stopped in an emergency lane while operating in “autopilot”.
The Tesla was traveling,at 65 miles per hour and ran directly into the rear of the fire truck
which was parked to respond to another accident. Defendant, TESLLA, investigated the
subject ac€ident and confirmed that its safety systems and “autopilot™ feature completely
failed and resulted in the subject collision.

42. On March 23, 2018, a Tesla vehicle operated by Wei Lun Huang in
Mountainview, California was on “autopilot” and struck a crash attenuator at a speed of
approximately 71 miles per hour thereafter resulting in a massive collision with two other

vehicles resulting in the death of the Tesla driver, Wei Lun Huang. Defendant, TESLA,



investigated the subject accident and confirmed that its safety systems and “autopilot”
feature completely failed and resulted in the subject collision and death of Wei Lun Huang.

43.  On May 8, 2018, a Tesla vehicle operating on “autopilot” modé at the
1300 block of Seabreeze Boulevard in Fort Lauderdale, Florida, lost control causing the
vehicle to drive across a curb, through a sidewalk and collided with a wall causing the
vehicle to erupt into flames resulting in the death of the Tesla driver, Edgar Monserratt-
Martinez, and the right front passenger in the Tesla.

44, On May 11, 2018, Heather Lommatzsch was operating a Tesla vehicle in
South Jordan, Utah on “autopilot” with hands free operationgtraveling at a speed of
approximately 65 miles per hour when the safety feature ofythe Tesla failed to work
properly causing the Tesla vehicle to collide with-a fire authority maintenance vehicle
resulting in severe and debilitating injuries to-the, Tesla driver.

45. On May 29, 2018, a_.Fesla operator was using the safety “autopilot”
feature and struck a Laguna Beach Poliee vehicle that was parked along the edge of the
roadway resulting from the improperand defective failure of the Tesla auto pilot system.

46. On Octeber 12, 2018, Sean Hudson was operating a Tesla vehicle on the
Florida Tumpike€ in Orange County, Florida in “autopilot” mode which resulted in the Tesla
vehicle improperly striking the rear of another vehicle at a speed of approximately
80 miles\perfour resulting in severe, permanent and debilitating physical injuries.

47. Defendant, TESLA, and the company’s President, Elon Musk, specifically

knew of numerous prior accidents and collisions resulting from the defective nature and
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failure of Tesla’s “autopilot” safety features which resulted in numerous injuries and
deaths to Tesla occupants and/or others involved in the subject collisions.

48. On May 7, 2016, a Tesla vehicle driven by Joshua Brown near Williston,
Florida while in “autopilot” drove underneath a tractor trailer that had pulled from a side
street violating Joshua Brown’s right of way, resulting in Joshua Brown’s untimely death.

49, The National Transportation Safety Board (“NTSB”) conductedy a
thorough investigation of the Tesla accident which occurred on May 7, 20T6yresulting in
the untimely death of Joshua Brown near Williston, Florida.

50. The NTSB investigation of the Joshua Browmaccident confirmed that
TESLA’s automated vehicle control system was engaged at theytime of the crash and did
absolutely nothing to avoid or prevent the collision’and tesulting death.

51. Defendant, TESLA, and their ‘Rresident and CEO, Elon Musk, were
informed of the facts and findings of the numerous NTSB investigations confirming that
their product was defective and«Confirming that their unsafe product would continue to
result in significant catastrophic injury and death to occupants of Tesla vehicles and other
drivers exposed to suchwdangerous conditions throughout the United States.

52. Defendant, TESLA, and their President and CEO, Elin Musk, conducted a
thorough investigation of the subject Tesla accident involving the death of Joshua Brown
on May 7, 20T6.

53. In a conference call with reporters following the death of Joshua Brown,
Tesla President and CEO, Elon Musk, admitted that upgrades to Tesla’s safety system

would have prevented the accident on May 7, 2016 and untimely death of Joshua Brown.
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54, Defendant, TESLA, and their President and CEO, Elon Musk, admitted
they were aware of the defect in the safety system of the Tesla which caused the safety
system to fail; specifically the defect would cause the Tesla to fail to identify and avoid
tractor trailers crossing the path of a Tesla operator resulting in the Tesla taking no steps
at all to avoid a collision.

55. Defendant, TESLA, and their President and CEO, Elon Musk, specifically
made the decision not to recall any of its Tesla vehicles when they knew suchwehieles were
defective and would pose a significant fisk of .injury and death t0 occupants of Tesla
vehicles and occupants of other drivers on the roadways of thednited States.

56. Defendant, TESLA, and their President and ,CEQ,/Elon Musk, specifically
made the decision to continue to profit from the sales of their vehicles without taking the
appropriate steps to ensure the safety of its eccupants and other drivers on the roadways
of the United States by implementing measuresto correct the defective nature of its product.

57. Defendant, TESLA, and“their President and CEO, Elon Musk, indicated
that the word “recall” does hot make sense because the “fix” for the defective nature of
the Tesla product would be an “over-the-air-update™.

58. At all times material hereto and prior to the collision in question which
resulted inthewntimely death of JEREMY BANNER, Defendant, TESLA, failed to make
appropriate “changes to remedy the defective nature of the subject Tesla “autopilot

system’>and its claimed “full self-driving capability package”.



59. On the morning of Friday, March 1, 2019, JEREMY BANNER jeft his
home to go to work traveling southbound on State Highway 441 (U.S. 441) in his 2018
Tesla Model 3.

60. At all times material hereto, JEREMY BANNER, was operating the
subject Tesla vehicle in the southbound lanes of State Highway 441 (U.S. 441) when a
semi-tractor trailer owed by FIRSTFLEET, and operated by RICHARD KEITH WOQD,
pulled through a stop sign eastbound directly into the path of the Tesla vehiclewoceupied by
JEREMY BANNER, deceased.

61.  The Tesla “autopilot” system was engaged=by JEREMY BANNER
approximately 10 seconds before the collision which resulted imhis death.

62. At all times material hereto and 4t the time of this subject crash, the
TESLA “autopilot” system was engaged saththe\time the tractor trailer owned by
FIRSTFLEET and operated by RICHARD KEITH WOOD, crossed into the path of the
Tesla vehicle occupied by JEREMY BANNER.

63. At all times material hereto and at the time of the subject collision, the
aforementioned Tesla safety features including but not limited to Tesla’s “autopilot” system
completely failed to do-anything to brake, slow down, steer, or otherwise avoid the
collision ,whieh calised the subject Tesla Model 3 to drive completely under the
subject trailérfesulting in the death of JEREMY BANNER.

64. At all times material hereto and at the time of this subject crash, the
subject Tesla Model 3 struck the left side of the semi-tractor trailer causing the roof of the

Tesla to be sheared off as the vehicle under-road the semi-tractor trailer and continued



southbound coming to final rest 1,600 feet from where the collision occurred with
Defendant’s semi-tractor trailer.

65. Defendant, TESLA, conducted a thorough investigation of the subject
accident involving the untimely death of JEREMY BANNER.

66. Defendant, TESLA, confirmed and determined that Tesla’s “autopilot”
safety system was engaged at the time of the crash which caused the untimely death, of
JEREMY BANNER.

67. Defendants, TESLA, confirmed that the Tesla “attopilot®$ystem was
defective and did not work properly in regards to the crash whieh, resulted in the untimely
death of JEREMY BANNER.

68. Defendant, TESLA, determined  that “Iesla’s “autopilot” system was
defective and failed to do anything to attempt te,avoid the collision which resulted in the
untimely death of JEREMY BANNER,

69. Notwithstanding the \factythat the subject Tesla Model 3 vehicle was
marketed and sold as a “state of thesart” automobile with the “full self-driving capability
package”, the vehicle was without safe and effective automatic emergency braking safety
feature that was operable on the date of this collision. By that date, multiple other
manufactufersiof vehicles, including Subaru, Mazda, Chrysler, Mitsubishi, and Honda, all
less_expensive vehicles, had vehicles in production with automatic emergency braking
safety features available no later than the 2015 model year.

70. At all times material hereto and at the time JEREMY BANNER purchased
the subject Tesla Model 3 from Defendant, TESLA, it was marketed to the general public

by Tesla that such vehicles featured safety systems marketed as “autopilot” and “full self-
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driving capability package” which claim to prevent collisions by way of an automatic
emergency braking system that reasonably matched the wvehicle speed to traffic
conditions, kept vehicles within their lane, transitioned from one freeway to another, exited
freeways when a destination was near, provided active automatic collision avoidance and
automatic emergency braking which should detect objects the car might impact, and apply
the brakes accordingly to avoid impact or injury.

71. The subject Tesla vehicle as herein described was~defective and
unreasonably dangerous at the time it was so designed, manufactured, assembled, sold,
distributed, marketed, promoted, placed within the stream of eemmerce and marketplace,
and allowed to be used therein in the ways set forth herein:

a. The vehicle was not crash-worthy; the vehicle safety system was
defective and did not work properly; the vehicle safety system was defective and did not
work properly to sense the presence andidangenof the subject semi-tractor trailer;

b. The Teslavehicle’s safety system was defective and did not work
properly to steer to avoid the subject'collision;

c. ‘The Tesla vehicle’s safety system was defective and did not work
properly to brake to avoid the collision; and,

d. The Tesla vehicle’s safety system was otherwise defective in ways
that will'be demonstrated by the evidence obtained during discovery.

72. The aforesaid defects existed at the time of the design, manufacture and
assemble of said Tesla vehicle, continued to remain an integral characteristic of said vehicle
at the time it was sold, distributed, placed within the stream of commerce and marketplace,

and allowed to be used therein by Defendant, TESLA, and remained as such
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up to and including the time that JEREMY BANNER died as a direct result of said
defects and, as a result, Defendant, TESLA, is strictly liable to Plaintiff.

73. The decedent, JEREMY BANNER, was unaware of the aforesaid defects
and dangerousness of said product, which made such product unsafe for its intended and
foreseeable use, nor were such defects apparent by reasonable inspection.

74. As a direct and proximate result, JEREMY BANNER’s surviving spouse,
Plaintiff, KIM BANNER, is entitled to damages as provided by the Wrongftih Death Act

§768.21, including but not limited to the following damages:

a. loss of support and services;

b. loss of companionship and protection;

c. pain and suffering and mental anguish;

d. medical and funeral expenses; and,

e. loss of the net aceumulations of the Estate.

All of the foregoing damages)are ¢ontinuing into the future and are permanent.
75. As a direct [and proximate result, Rachel Alliyah Banner, decedent’s
surviving child, is entitled to damages as provided by the Wrongful Death Act §768.21,

including but net limitedrto the following damages:

a. loss of support and services;

b. loss of companionship;

c. loss of instruction and guidance; and,
d. pain and suffering and mental anguish.

All of the foregoing damages are continuing into the future and are permanent.
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76. As a direct and proximate result, Alexandra Rene Banner, decedent’s
surviving child, is entitled to damages as provided by the Wrongful Death Act §768.21,

including but not limited to the following damages:

a. loss of support and setvices;
b. loss of companionship;
c. loss of instruction and guidance; and,
- d. pain and suffering and mental anguish.

All of the foregoing damages are continuing into the future afd are permanent.
77.  As a direct and proximate result, Damion James Banner, decedent’s
surviving child, is entitled to damages as provided by the Wrongful Death Act §768.21,

including but not limited to the following damages:

a. loss of support and sepvices;

b. loss of companionship;

c. loss of instruction‘and guidance; and,
d. pain and suffering and mental anguish.

All of the foregoing damages are continuing into the future and are permanent.
WHEREFORE, \Plaintiff, KIM BANNER, as Personal Representative of the
Estate of”7JEREMY BANNER, deceased, demands judgment for damages against

Defendant, TESLA, and further demands trial by jury.
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COUNTII - NEGLIGENCE CLAIM
BANNERv. TESLA

Plaintiff, KIM BANNER, as Personal Representative of the Estate of JEREMY
BANNER, deceased, realleges each and every allegation contained in paragraphs 1
through 77 by reference and further states as follows:

78. At all times material hereto, it was the duty of Defendant, TESTEA to
exercise due care in the design, manufacture, assembly, distribution and/or sale 'of the
subject Tesla vehicle, >and in placing such Tesla vehicle into the stream of commerce said
that such Tesla vehicle would be reasonably safe for its interided use and for other uses
that were foreseeable.

79. At all times material hereto, it was the duty of Defendant, TESLA, to
ensure that the subject Tesla vehicle that it'placed mnto the stream of commerce was safe
for use by its intended users and thos€petsons who may foreseeably come into close
proximity to it, such as decedent, JEREMY BANNER.

80.  Atall times material hereto and at the time of the incident complained of,
Defendant, TESLA, wagnegligent and failed to warn that the vehicle was defective in the
manners and ways, set forth herein:

a. The vehicle was not crash-worthy; the vehicle safety system was
defective and did no work properly; the vehicle safety system was defective and did not
work properly to sense the presence and danger of the subject semi-tractor trailer;

b. The Tesla vehicle’s safety system was defective and did not work

properly to steer to avoid the subject collision;
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c. The Tesla vehicle’s safety system was defective and did not work
properly to brake to avoid the collision; and,

d. The Tesla vehicle’s safety system was otherwise defective in ways
that will be demonstrated by the evidence obtained during discovery.

81. Defendant, TESLA, designed, manufactured, assembled, distributed, sold
and placed within the stream of commerce and marketplace, as the subject Teslawehicle
was hereinabove specifically described, the vehicle intended to be used by thewltimately
consumer, and Defendant, TESLA, knew or with the exercise of reasonableeate should
have known, that said Tesla vehicle was negligently designed,.manufactured, and
assembled.

82.  Defendant, TESLA, negligently failéd tongive proper warnings to any
purchaser or user of the vehicle concerning its. dapgetous condition and propensities, or
the fact that the subject Tesla vehicle was unreasonably dangerous during use, and, as
such, could cause injury to those personsin close proximity thereto.

83.  Defendant, TESLA, negligently designed, manufactured, assembled,
marketed, sold, and/omnallowed to be used in the marketplace the subject Tesla vehicle
without warnings as to its dangers and as to its proper use, and knew or should have
known the aforesaid subject Tesla vehicle, when used within the purposes for which it
was designed; manufactured, and intended, was unreasonably dangerous and hazardous
to thosepersons in close proximity thereto.

84. Defendant, TESLA, negligently failed to warn the consumer, user,
operator, and those in the vicinity of said Tesla vehicle of its extremely dangerous and

hazardous characteristics, propensities, and defects, and, after placing said vehicle on the
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market and allowing its use herein, failed to recall said vehicle from the market, said
recall being necessitated because of said unreasonably dangerous and hazardous defects
contained herein.

85. Decedent, JEREMY BANNER, was unaware of the aforementioned
defects and dangerousness of said product which made such product unsafe for its
intended and foreseeable use, nor were such defects apparent by reasonable inspection:

86.  Asadirect and proximate result, JEREMY BANNER’s swviving spouse,
Plaintiff, KIM BANNER, is entitled to damagés as provided by the Wrdngful Death Act

§768.21, including but not limited to the following damages:

a. loss of support and services;

b. loss of companionship and pfotection;

c. pain and suffering andsmental anguish;

d. medical and funeral expenses; and,

e. loss of thefietjaccumulations of the Estate.

All of the foregoing damages’are continuing into the future and are permanent.
87. As a direct and proximate result, Rachel Alliyah Banner, decedent’s
surviving childs entitled to damages as provided by the Wrongful Death Act §768.21,

includingbuttot limited to the following damages:

a. loss of support and services;

b. loss of companionship;

c. loss of instruction and guidance; and,
d. pain and suffering and mental anguish.

All of the foregoing damages are continuing into the future and are permanent.
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88. As a direct and proximate result, Alexandra Rene Banner, decedent’s
surviving child, is entitled to damages as provided by the Wrongful Death Act §768.21,

including but not limited to the following damages:

a. loss of support and services;

b. loss of companionship;

c. loss of instruction and guidance; and,
d. pain and suffering and mental anguish.

All of the foregoing damages are continuing into the future and are permanent:
89. As a direct and proximate result, Damion JamesBanner, decedent’s
surviving child, is entitled to damages as provided by the"Wrongful Death Act §768.21,

including but not limited to the following damages:

a. loss of support and sepvices;

b. loss of companionship;

c. loss of instruction‘and guidance; and,
d. pain and suffering and mental anguish.

All of the foregoing damages are continuing into the future and are permanent.
WHEREFORE, Plaintiff KIM BANNER, as Personal Representative of the Estate
of JEREMY BANNER, deceased, demands judgment for damages against Defendant,

TESLA and"further demands trial by jury.



COUNTIII - PUNITIVE DAMAGES CLAIM
BANNER v, TESLA

Plaintiff, KIM BANNER, as Personal Representative of the Estate of JEREMY
BANNER, deceased, realleges each and every allegation contained in paragraphs 1
through 89 by reference and further states as follows:

90. At all times material hereto and prior to the subject crash, Defendant,
TESLA, had specific knowledge through its officers, directors, managers or-othet
employees/agents including its President and CEO Elon Musk, that it§ product‘was
defective and would not properly and safely avoid impacting other vehieles and
obstacles in its path.

91. At all times material hereto and priorto'the subject crash, Defendant,
TESLA, had specific knowledge through its officersydirectors, managers or other
employees/agents including its President and GEO Elon Musk, that its product was
defective based on, among other thingsyinadequate design, testing, and manufacture
of “autopilot.”

92.  Atall times material hereto and prior to the subject crash, Defendant,
TESLA, had speeific knowledge through its officers, directors, managers or other
employees/agents icluding its President and CEO Elon Musk, that its product was
defective based on government investigations, recommendations, and warnings
provided by the National Transportation Safety Board and the National Highway
Traffic Safety Administration.

93.  Atall times material hereto and prior to the subject crash, Defendant,
TESLA, had specific knowledge through its officers, directors, managers or other

employees/agents including its President and CEO Elon Musk, that its product was
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defective based on numerous prior incidents and accidents in which its safety systems on
Tesla vehicles completely failed causing significant property damage, severe injury and
catastrophic death to its occupants, including but not limited to the substantially similar
accident involving Joshua Brown on May 7, 2016.

94, At all times material hereto and prior to the subject crash, Defendant,
TESLA, failed to correct its defective product and instead continued to mislead the
public, including JEREMY BANNER, as to the purported capabilities and-safety of the
product through the public statements of the company and statements by its'President
and CEO, ELON MUSK, despite having the foregoing knowledge.

95. The aforementioned conduct of Defendant; TEShA/was motivated by
financial gain, by a desire to gain market share, and*by pressure to avoid bankruptcy.
Defendant, TESLA, and its President and CEO\Elon,Musk, specifically made the
decision to continue to profit from the sales ofitheir defective vehicles without taking
the appropriate steps to ensure the safety, of its occupants and other drivers on the
roadways of the United Statés.

96. At all times material hereto, Defendant, TESLLA, engaged in intentional
misconduct or gross negligence in the following manner:

a~“Allowing the “autopilot” system to be used outside of Tesla’s stated
operational design domain (ODD), on roadways with cross-traffic;

b. Allowing the “autopilot” system to be used in excess of the posted
speed limit on roadways with cross-traffic;

c. Making public statements that its “autopilot” technology is far more
capable than it actually is;

d. Relying on radar to detect crossing traffic despite established history
of underride crashes and concerns raised internally within Tesla;
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Failing to re-train its computer vision dataset to include broadside
trucks despite Tesla’s knowledge of a previous death involving
Tesla’s “autopilot” and a broadside semi-truck

Failing to “label-boost”/VIP status images of broadside trucks despite
Tesla’s knowledge of a previous death involving Tesla’s “autopilot”
and a broadside semi-truck.

Failing to re-train its computer vision dataset to include different
lighting conditions;

Allowing drivers of its vehicles, while “autopilot” is engaged, to'take
hands off the steering wheel for 30 seconds or more despite“kesla
claiming its “autopilot” system is a level 2 system which requires
drivers to be ready to take immediate action;

Failing to provide adequate warnings in the owner’s manual that the
“autopilot” system has problems detecting cro$sing traffic;

Failing to follow recommendations, of, Continental’s testing
recommendation which warned Tesla of the limitations of detecting
crossing traffic;

Failing to conduct adequaté testing ‘of both its radar and computer
vision systems;

Failing to adequatély train senior Tesla engineers and employees on
basic information such_ds ODD and the need for consideration of
human factors'when designing and implanting its “autopilot” system;

. Failing to tse cameras to detect inattention of the driver;

Failing to utilize human factors expertise and/or human factors
consultants in the design and creation of its warnings and user-
interface;

Failing to conduct testing to determine adequate perception/reaction
times of the “autopilot” system;

Failing to provide adequate supervision and quality assurance of
subcontractors involved with the “autopilot” system;

Denying that misuse of its “autopilot” system is a potential hazard;
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r. Failing to alert drivers while engaged in “autopilot” that the Tesla
vehicle is no longer in Tesla’s designated ODD;

s. Failing to keep with known standards;

t. Failing to use reasonable care and practical engineering principles
under all the relevant circumstances.

97. At all times material hereto, Defendant, TESLA, had actual knowledge of
the wrongfulness of the conduct and the high probability that injury or damage to
JEREMY BANNER and his survivors would result and, despite that knowledge,
intentionally pursued the foregoing course of conduct, resulting in JEREMY:
BANNER’s death. In other words, the Defendant’s conduct risessto the level of
intentional misconduct, and an award of punitive damages is proper.

98. Alternatively, at all times material heéretoy the'conduct of Defendant,
TESLA, was so reckless or wanting in care that'it constituted a conscious disregard or
indifference to the life, safety, or rights.ef people exposed to it like JEREMY BANNER.
In other words, the Defendant’s conductiises to the level of gross negligence, and an
award of punitive damages i$ proper.

99.  The wrengful conduct of Defendant, TESLA, was motivated solely by
unreasonable financial gain, and the unreasonably dangerous nature of the conduct,
together with'the high likelihood of injury resulting from the conduct, was actually
known by the'managing agent, director, officer, or other person responsible for making
policy decisions on behalf of Defendant, TESLA.

100. Asa direct and proximate result of the intentional misconduct or gross
negligence of the Defendant, TESLA, JEREMY BANNER died and his surviving
spouse, Plaintiff KIM BANNER, and his surviving children, Rachel Alliyah Banner,

Alexandra Rene Banner, and Damion James Banner, are entitled to punitive damages.
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WHEREFORE, Plaintiff KIM BANNER, as Personal Representative of the Estate
of JEREMY BANNER, deceased, demands judgiment for punitive damages against
Defendant, TESLA, and further demands trial by jury.

I HEREBY CERTIFY thatonthe  day of , 2023, the foregoing
document is being served this day on all counsel of record or pro se parties identified on
the attached Service List in the manner specified by Rule 2.516 or in some other
authorized manner for those counsel or parties who are not authorized to receive'service

by electronic mail consistent with Rule 2.516(b)(2).

LAKE H. EXTAL, II., ESQUIRE
Florida Bag Nox, 0129119

Attoreys foryPlaintiffs

Lytal, Reiter, Smith, Ivey & Fronrath
515 Ny Flagler Drive, 10th Floor

West Palm Beach, FL. 33401
Telephone: (561) 655-1990

Email: tlytal@foryourrights.com
Email: cwilkinson@foryourrights.com

26



IN THE CIRCUIT COURT OF THE
15TH JUDICIAL CIRCUIT IN AND FOR
PALM BEACH COUNTY, FLORIDA

CASE NO.: 50-2019-CA-008962 (AB)

KIM BANNER, AS PERSONAL REPRESENTATIVE
OF THE ESTATE OF JEREMY BANNER, DECEASED,

Plaintiff,
VS.
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Mcore, Christopher C. 03%-25-2020 Page 14 of 97

each

head

that?

is a

Q And then Andrej's role?
A Andrej is the computer vision or AI.
Q And Ashok's role?
A Ashok is perception motion planning controls.
o Ckay. &nd then obvicusly do have a head of
of the team divisions like the stimulation isfthere
person of that?
A There is,
Q Who is ﬁh&t?
A Ian,
And last name?
A Glow G-L-0-¥.

Q Okay, &And thedntegration team, who heads

A That dogBsn'™t have a specific manager. Theirs
cellection of\iAdividual contributors,
Q And how’ about the last team you mentioned?

A There's two more, there is the QA team which

is Yed by Geoff Wacker.

also

Q Okay.
A And then there is the programs team which is

a set of individual contributors.

« BN

EXHIBIT "A"

 UNIVERSAL 877.2913376

COURT REPORTING www. UCRinc.com




14

15

16

17

18

19

20

Moore, Christopher C. 09-25-2020

Page 15 of 97

=6 UNIVERSAL

COURT REPORTING

877.291.3376
www. UCRinc.com




10

11

13
14
15
16
17
18
19
20
24

22

Moore, Christopher C. 09-25-2020 Page 16 of 97

Lo ]
Lo

0 Ckay. And I'm going to try to go through the
scope of what we talked about that I was going to cover
with you. I want to kind of start backwards and tslk
about all these autopilot documents that Tesla recently
produced and they are Bate Stamped so to help with /any
confidentiality issues., I don't think we have to) attach
anything as exhibits.

MR. LYTAL: Is that okay., Bob, \if we're just
referring to specific documefits, w€ can just refer
to Bate Stamp Numbers and that way they don't have
to be attached?

MR. GALVIN: _Sure,

Q (By Mr, Xytal) Ckay. I have the documents
that I was produaced\by Tesla a few agc, they were 8,652
Rate Stamped documents., 8ir, are you familiar with
those documents that I'm talking about?

A I mean, I'm familiar with them generally. I
mean, \obviously 8,000 plus documents that we can't that
Izhave intimate knowledge of each and every one of them.

Q Understood., I didn't know if what they
produced and there's like -- I think I’ve got like 10
binders that are like this thick each. BAxe all those

documents referred to by Tesla as one thing or is it
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Plaintiff's
1

2

(Exhibits 7,
Esguire.)

INDEX OF EXHIBITS

DESCRIPTION

Tesla Autopilot Response to NHTSA
ODI Resume from NHTSA

Tesla Motors Second Response
to PE16-007

CBI - Excel Spreadsheet -
Diagnostic Log Data Brown Vehiclle

AP 2020 Safety Goals

Tesla's Response to NHTS3A
Regarding Collision

Video Bates Stamp
Tesla 00058654

Video Bates Stamp
Tesla 00058858

Video Bates Stamp
Tesla 00058660

PAGE

21

21

23

24

162

165

167

170

174

8hand, 9 were retained by Daniel Jensen,
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prior to the crash.

Q. Right. So my question specifically was did
you see anything in the data set here prior to the
impact, which you've labeled as 18033, that give any
indication that there were any warnings or signals that
were triggered of a tractor trailer or identifying, this
tractor trailer in the middle of the road?

A. This data set does not include infiormation
about the specific inputs that the Autopilot |computer
had at that time. But upon my review oOf this data set,
I concluded that the vehicle operated without fault at
the time of the incident singe there were no alerts or
signals indicative of anysfaultror a trauma code
triggered by the Autopilotior any vehicle systems at
that time.

Q. I mean, i1s/there a different data set that we
could look to that would provide any information or
either ;how or not show whether anything in the system
triggered or was alerted of a tractor trailer in the
middle of the road in that particular case, in the
Williston case?

A. This vehicle is a Hardware 1 vehicle and my
understanding is that the data that we retrieved from
that collision was limited to this data set or this

diagnostic log data.
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A. Yes, I am.

Q. And how long have you held this particular
position with Tesla?

A. I've held this particular position since May
this year. I was promoted at this time.

Q. Okay. Congratulations.

A. Thank you.

Q. And it sounds like you were prcmobted,

obviously you worked with Tesla prior to [May of 2022,

correct?
A. Correct.
Q. How long have you worked with Tesla?
A. I joined Tesla AnwManeh 2021.
Q. And could you walk me through, so you're first

hired with Tesla, shat,your job or role was and just
kind of take mg through up until you were promoted in
May of 20222

A. Apsolutely. I was a senior product support
engineex and my work duties were similar to the ones I
just described.

Q. Okay. So what, I guess what was the promotion
for? Is it more of a supervisory role now or do you
have people under you?

A. The promotion was based on performance.

Q. But as far as your job duties and

0] UNITVERSAL 877.291.3376
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A. I was an associate engineer.

Q. And for how long?

A. Since February 2019.

Q. Similar question that I asked with Axiom, any
involvement or work on ADAS systems, whether they be
Level 2 or beyond?

A. I can't recall any.

Q. Got it. BAny specific work on Tesla vehicles

or their Autopilot system?

A. No.
Q. Prior to that?
A. Prior to that I was’doilng research work for

college institution, the Alhinois Institute of
Technology where I got my &econd master or post-graduate
degree.

Q. Whereg didiyyou graduate college and when?

A. I gradwated college in August 2018 from the
Tllinois IngtYtute of Technology for my masters in
mechanigal and aerospace engineering.

Q. You were able graduate with masters?

A. Yeah, actually two masters.

Q. Oh, okay. That's great.

When you were first hired by Tesla in March of
2021, did you receive any type of specialized training

in regards to their Autopilot system?

ol
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able to detect that as a tractor trailer, right.

Q. Right. So I want to start from the beginning
and I'm glad you differentiated that. So in the very
beginning, is it just a 2D image of a tractor trailex?
Is it just a rectangle? Like, what are they using
initially just to manually label an object of that
shape?

A. My understanding is they are using images or
video from the vehicles.

Q. Okay. So would this be called fleet learning?
Is that a term that Tesla uses?

A. That's a term that Teslha uses and I think it's
fair to use in this subjeeth

Q. Okay. So fleet learning, just to make sure
that I have a good’understanding, that would be similar
to your enginegr vehicle or other vehicles on the road
constantly gathe¥ing information and identifying as
we've been talking about possibly an object such as the .
side" offa tractor trailer, the back of a car, things
like that; is that a fair assessment of what fleet
Yearning does?

A. I think so. Fleet learning will be requesting
or retrieving data from vehicles. Of course in the
beginning from either engineering vehicles or testing

vehicles and then from the fleet.

COURT REPORTING www. UCRinc.com

{ﬂ@ UNIVERSAL 877.291.3376




10

11

12

13

14

15

16

17

18

19

20

271

22

23

24

25

Blanco, Eloy Rubio 11-29-2022 Page 135 of 196

Q. 2And for the three years give or take post-
Williston accident up until our accident of March '19,
you would agree with me that the fleet learning that
we've been talking about before was something that Tesla
was actively using to train its neural net for the
safety of everybody on the roadway, right, including|its
own drivers and others, right?

A. Well, the fleet learning was being used ‘to
develop these driver assistant Level 2 features.

Q. Right. And that's somethirig that was activity
being done from 2016 through ourfaceident in 2019
roughly, correct?

A. Correct.

Q. During that _period of time from Williston --
again, I'm just going to use loosely, I know it's not
exactly three yearsi\but I'm just going to use to loosely
describe that period of time as three years -- are you
aware of any manual labeling that was done to identify
or flag),the side of a tractor trailer for the Tesla
Autopilot system?

A. Well, as I said, I cannot specify specifically
what was labeled at that time or manually labeled at
that time during that period of time.

Q. Do you know how long it would actually take

for the Autopilot Team to manually label something like

o] UNIVERSAL 877.291.3376
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to stop or slow down with a tractor trailer that's
perpendicular or éross traffic similar to the Banner
crash?

MR. GALVIN: Object to the form.

THE WITNESS: As I've said, the intent of

Tesla is to assist the driver as much as possible.

But in terms of this specific featureq that

scenario fell into the limitations of the

technology at that time.
BY MR. JENSEN:

Q. Would you agree with me thatrthe Autopilot
system in Mr. Banner's vehicle that was active at the
time of the crash did notsperform as Tesla intended it
to?

A. I can't Aagree to that. There was no fault
alert or traumd codes/triggered from the Autopilot
system, as well ™% any other vehicle systems. In terms
of the Autogpilot system, I think we have agreed that the
driverWis included in that system.

And since there were no faults related to
sénsors, hardware or software, the only issue that I can
see in that loop is the driver's hand not being detected
on the wheel.

Q. Similarly, would you agree that the AEB system

that was in Mr. Banner's vehicle at the time of our

=] UNIVERSAL 877.291.3376
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software and hardware version, everything else remains
the same, does the software or hardware system do
anything to stop, aveid or do anything to slow down
before the collision with the tractor trailer?

MR. GALVIN: Object to the form.

THE WITNESS: As you may understand, I cannot
simulate that scenario in my head. But I 4o ) know
that as hardware and software improves,[ we'"wve been
able to farther assist the driver, even |considering
the limitations of these featur€s and systems. So
I can say there's a high pregbabkility that those
objects or more objects Arefdetected.

BY MR. JENSEN:

Q. I mean, are_you aware of any other cross
traffic accidents where the Autopilot features that
we've discussing are/in fact engaged and they run into
something like a"tractor trailer? Have you seen
accidents like that after our accident?

Al I am not aware of other incidents meeting the
sgenario requirements that you just mentioned.

Q. As far as -- and this will be, I'm kind of
grouping both of these things together because we've
already talked at length about it -- manual labeling or
automatic labeling, after our accident are you

specifically aware of anything that the Autopilot did in

—
i
————"
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regards to the side of a tractor trailer in regards to
labeling?

A. I'm not aware as to a specific -- sorry, let
me rephrase this. After this crash as a result of the
investigation, the Autopilot Team attempted to work on
this kind of a scenario in order to assist the driwer
and prepare for future releases.

To that end, they manually labeled the) side of
trucks, to work on the visual detection of larger aspect
ratio vehicles, as well as they changedijthe architecture
of the detection system. They adsonworked on the lane
assignment of these objects thatWare not directly on top
of the lane, as well as on theltracking, filtering of
objects moving laterally, eompared to our vehicle.

Now, that was a limitation at that time on
this project tgo detee¢t cross traffic, assuming at this
time due to the ™" ¥Fimitations of the system is
challengingy{

Q. Are you specifically aware of how the
Autopilot Team went about specifically labeling, after
our crash, specifically labeling tractor trailers and
these larger objects that may be on the roadway? Like
how is it they went about doing that?

A. My understanding is they boosted the neural

net with images or videos from the side of the trucks in
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order to attempt to farther assist the driver in these
situations, even though they were into the limitations
of the system. And they did that by retrieving fleet
data and manually labeling those videos up until the
neural net started automatically labeling those.

Q. I think you used the term boost the system; is
that what you said?

A. I was referring to add images or videocs ‘to the
neural net.

Q. Yeah. I guess, is that a _ferm that you-all
use or just -- like, what does thHatrmean? Does that
mean just uploading a bunch of photos or images of the
same thing to kind of accelerate the learning process?
Is that what that means?

A. No, it's’nothas is you're describing it. What
I'm talking is/abouty instead of boosting, say improve
or add material €0 the training set that the neural net
counts on in order to perform the visual detection.
Which iIs only, again, the first step of the Autopilot
control.

Q. Right. But you would agree with me that
obviously if you don't have the first step, then the
next couple of steps to actually identify and react
aren't going to happen, right? Firsts you need to label

that object; you would agree with that?
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A. First you need the visual detection and you
need a constant visual detection in order to track a
vehicle. But even if you have that, there's the
challenge of filtering and tracking that vehicle or that
object traveling laterally. And that is one of the
limitations of the system and that's why we need a
driver engaged that will take action in those s€enarios.

Q. So sticking with the labeling after our
accident that we kind of started to touch on, do you
know how that's physically done? And what I mean by
that is, is it simply thousands upon thousands of images
or videos that they uplbad to the neural net? Is it
fleet learning where they.drive around tractor trailers
or larger objects?

Like, how is it physically done, if you know?
Obviously I don t.

A. Absolut€ly. So it's a progressive or step-by-
step procesg which starts by manually labeling videos or
imagéeshthat comes from vehicles and then setting a
trigger for other vehicles to send data when they have a
Similar image on their cameras read.

And then as you keep manually labeling, the
neural net starts automatically labeling and detecting
these objects. As well as changing the architecture of

the visual detections. It wasn't only to add images or

UNIVERSAL 877.2913376

{ { COURT REPORTING www.UCRinc.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Blanco, Eloy Rubio 11-25-2022 Page 188 of 196

videos to the neural net, we also changed the neural net
or the visual detection architecture to be able to
detect larger aspect ratio vehicles that you wouldn't
expect to encounter in a limited access road.

Q. Is that process of manually labeling or
pulling images from fleet vehicles and labeling those
objects, is that time intensive or does that reQuire a
lot of manpower to accomplish?

A. I don't have information aboutlthe |specific
manpower required.

Q. Okay. As far as the time, 1f you know, is it
-— and I'm just going to throw an example out there just
to illustrate the point Idm\trying to make. Can I
upload a bunch of photos and the neural net learns what
that object is in_a week, in a day? Does it take
several months?

Do you”have any idea how long of an actual
process is \takes for the neural net to learn what that
image i1s? And then obviously the next step is how to
react | to it. But do you know how long it takes for the
neural net to actually learn what that image is?

A. I do not have that information. That depends
on the training set that the neural net had at the start
time and also how the code will have to change in order

to detect large aspect ratio vehicles in this case.
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Is that correct?

A I had three internships; one at Stanford
linear accelerator; one at Green Mountain Power; and one
at Lockheed Martin Technologies.

Q 2And they were while you were still a student

at Princeton?

A Correct, but they were in relevant fiélds.
Q What was your first job at Tesla?
A My first job was as a firmware lengineer.

Q And step us through the different jobs that
you have had at Tesla, the different pesitions, up to
your current position as autopilel engineer.

A Sure. I was tyd gyeahs as a firmware engineer
and then I interviewed wiih the autopilot division,

which was founded AT Believe, around late 2014/2015

}_.J
[
lwi

where I joined/as amautopil engineer initially
focused on simudetion.

Iy then, over time, worked throughout the
contfols, planning and vision stacks. I went from being
al engineer to a senior engineer to a staff engineer,
¥hich I am today.

Q Okay. Who do you report to, sir?
A I report to the director Ashok Elluswamy.
Q How do you spell that, please?

A A-z-h-~o-k; E-1~-l-e-s-m-v, close to that.
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o First name is Ashok?
A Asholk; A-s-h-0-k.

Q Ashok. Okay. I will mispronounced that
throughout. I will apologize ahead of time.

a That 1s ckay.

Q Now, he is cone of the directors of the
autopilot pregram, is he not?

A Correct.

Q And there are four directors of the autopilot

program at the present time?

»
3

3

Q Okay. How abouf Mr. \Moore, is he --
A He 13 not currently the director.

Q Okay. Kovaa?

A Yes.

Q Andrey?

A Afdrej Karpathy is a director.

Q So let's go back through that. How many

directors are there in the autopilot program?

A The other director is Silvio Brugada. He is

the one who 1s part-time. He splits his role.

Q Okay. Is any one of the directors the lead

director, if you will, in charge of the other directors?

A No.

Three to four. Oneg’ofN\them deoes it part-time.
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MR. RUDCCK: OCbject to form.

You can answer.

ol UNITVERSAL

COURT REPORTING

877.291.3376
www . UCRinc.com




Payne, Chris 08-03-2021 Page 12 of 108

1| BY MR. EVERSOLE:

Mo

Q

> W

15
]

©

6

[l

9

e

10

11

-

o] UNIVERSAL 877.2913376

COURT REPORTING www . UCRinc.com




a2

D

10

11

12

13

14

L5

Payne, Chris

05-03-2021

Page 13 of 108

©

e

Il

ol UNITVERSAL

COURT REPORTING

877.291.3376
www.UCRIinc.com




10

15

20

Payns, Chris 08-03-2021

Page 14 of 108

UNIVERSAL

COURT REPORTING

877.291.3376
www.UCRinc.com




[

Q%]

8]

i

o] UUNITVERSAL

COURT REPORTING

877.291.3376
www . UCRinc.com




ot

-3

P
[Nt}

MR. RUDOCK: Objection to the form.

-] UNIVERSAL

COURT REPORTING

877.291.3376
www . UCRinc.com




Payne, Chris 08-03-2021 Page 31 of 108

©

[
~~

-0] [ JNIVERSAL 877.2913376

} ’ COURT REPORTING www.UCRinc.com




L P L L1111 11 1 1 Meeyeeeeese—

ﬁ UNIVERSAL

COURT REPORTING

877.291.3376
www UCRinc.com




P P YT iy rormmmrmTrytmmrTtr,.e

Payne, Chris 08-03-2021

Page 33 of 108

{lll

~ol UNTVERSAL

COURT REPORTING

877.291.3376
www.UCRinc.com




Payne, Chris 08-03-2021

Page 34 of 108

UNIVERSAL

- COURT REPORTING

877.291.3376
www.UCRinc.com




Payns, Chris 08-03-2021

Page 35 of 108

ﬁw#@

UNIVERSAL

COURT REPORTING

877.291.3376
www.UCRinc.com




Page 36 of 108

Al EEEE R e mammemnn

ﬁ UNIVERSAL

COURT REPORTING

877.291.3376
www . UCRinc.com




Payne, Chris 023-03-2021 Page 44 of 108

0] | JNITVERSAL 877.291.3376

COURT REPORTING www.UCRinc.com




Payne, Chris 08-03-2021

Ll Irry1i 111117179191 i1y e

0] UNTVERSAL

H } COURT REPORTING

877.291.3376
www.UCRinc.com




b
=

‘hri 08-03-2021

{7
ot
w

Payne,

T}
fu
L]
®
e
o
]
h
fooan
o
X0

. & B B ) O B i B
S O O O U O EE

%

MR. RUDOCK: Good time for a break, John?

ME. EVERSOLE: That 1s that?
ME. RUDQCK: Good time for a break?

ME. EVERSCLE: I am ready to go. HMr. Payne,

4
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Payne, Chris 08-03-2021 Page 47 of 108

if you need to break, vou are the important one
here.

Do you want to take a guick break?

MR. RUDOCK: Jen, we know who the most
important persen is. It is you.

THE COURT REPORTER: Off the rescord.

(Whereupon, a brief recess was had.)

BY MR. EVERSOLE:

Q

MR. RUBGCK: Object to the form.

MR. RUDOCK: Objection to the form.
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Payne, Chris 08-03-2021

THE WITNESS:

MR. RUDOCK: Obiject to the Toxm.

THE WITNESS:
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MR. RUDOCK: OCbject to the form.
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Payne, Chris 08-03-2021 Page &1 of 108

MR. RUDOCK: Object to form; asked and

answered.

Go ahead.

THE WITHNESS:

MR. RUDOCK: Object to form; argumentive.

o] JNITVERSAL 877.291.3376
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Payne, Chris 03-03-2021 Page &2 of 108

1 MR. EVERSCLE:

2 MR. RUDOCK: Misstates.

3 =0 ahead.

4 MR. EVERSCLE: If you know.

THE WITNESS:

5

Sy r i1 t11'e
-

o
<

3
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MR. RUDOCK: Objection; argumentative.

ot
[

Go ahead.

THE WITNESS:

‘.._'.
i

o
h

15

(Whereupon, Plaintiff's Exhibit Five was

19 marked foir identification.)
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MR. RUDOCK: Objection; asked and answened.

o] [JNIVERSAL 877.291.3376

{ COURT REPORTING www. UCRinc.com




fod
st

S P T Pl T T T e

-
=}

- -
Q’:; .

2
1Y

|

MR. RUBOCK: Object to the form.

THE WITHNESS:
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Fayne, Chris 08-03-2021 ~ Page 76 of 108

MR. RUDOCK: ObJect to the form.

MR. EVERSOLE: That is what I am having
trouble upderstanding.

MR. RUBOCK: Object to the form; asked and

answengd.

MR. EVERSOLE: HNo. Go ahead.

THE WITHESS:
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Payne, Chris
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MR. RUDOCKY Good time for ancother breask? I
see Jen stvetching.
ME. 'EVERSCOLE: Is it up to her.

THE COUET REPCRTER: I'm fine. I stretch all

day long. It is all up to you.
MR. RUDOCK: We will take five. We will be
back.

ME. EVERSCOLE: Sure.
(Whereupon, a brief recess was had.)

BY MR. EVEERSCLE:
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Payne, Chris 08-03-2021 Page 90 of 108

MR. RUDOCK: Objection; asked and answerned.

THE WITNESS:

MR. EVERSOLE: I apclogize. I wanty to
understand it.

THE WITNESS:

Tfi UNIVERSAL 877.291.3376
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MR. RUDOCK: Object to the form.

THE WITNESST
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MR. RUDOCK: Objectiony, argumentative.

13 Go ahead.

14 THE WITNESS:
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Payne, Chris 08-03-2021 Page 93 of 108
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MR.JRUDOCK: Objection; argumentative.

THE WITNESS:

BY MR. EVERSOLE:

UNIVERSAL 877.291.3376
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Payne, Chris 08-03-2021 Page 94 of 10

-
3 MR. RUDOCK: Objection; argumentive;

4 misstates.

5 50 ahead.
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BY MR. EVERZOLE:
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Payne, Chris 08-03-2021 Page 95 of 108

MR. RUDOCK: Objection to the form;
argumentive; speculative.
Go ahead.

THE WITHESS:

Most/of the’ questions are for other areas. I

don't want to waste your time with them.

A Sure.

Q Do you own a Tesla®?

A I do not, but I drive an engineering one avery
day

Q A free one,

Have you written any articles, published any
articles in SAE Journal, anything like that, on

autopilot?

o] UNIVERSAL 877.291.3376
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IN THE CIRCUIT COURT OF THE
15TH JUDICIAL CIRCUIT COURT
IN AND FOR PALM BEACH COUNTY, FLORIDA

CASE NO. 50-2019-CA-0099&2 (AB)

KIM BANNER, as Personal Representative
of the ESTATE OF JEREMY BANNER,
deceased,

Plaintiff,

)

TESLA, INC. a/k/a TESLA FLORIDA,
INC., FIRSTFLEET, INC. OF
TENNESSEE a/k/a FIRSTFLEET, INC.,
and RICHARD KEITH WOOD,

Defendants.

VIDEOTAPED, DEPOSITION OF RICHARD BAVERSTOK
TAKEN ON BEHALF OF THE PLAINTIFF

BUGUST 12, 2021
10:00 AWM. TO 11:16 A.M.

ALL PARTIES APPEARED REMOTELY
PURSUANT TO
FLORIDA SUPREME COURT ORDER AOQSCZ0-23

REPORTED BY:
BRANDY SPCOUTZ, COURT REPORTER
NOTARY PUBLIC, STATE OF FLORIDA

-] JNTVERSAL 877.291.3376
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Baverstok, Richard 08-12-2021 Page 17 of 42

MR. RUDOCK: Object to forml. WGo ahead.

-,
m

MR. RUDOCK: OCbiject to form. Go ahead.
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Baverstck, Richard 08-12-2021 Page 18 of 42

A

Q

»yl

|l.

MR. RUDOZK: % Object to form.

| iy

©

{By Mr. Eversole)

MR. RUDOCK: Object to form.

T
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Baverstok, Richard 08-12-2021 Page 19 of 42

o (By Mr. Eversole)

A

Q Do you have human factors?” Is that part of

your job, human factors?

A Can you explain what yeu mean by human
factors?
Q Okay. Human factors with regard to the

utilization of youft systems, how does human factors play

a part, play as/role®

A I don™underztand what you mean by human
factoers.
Q Do you have any training, formal training or

education, in human factors?

A I still don't understand what you are
referring to by human factors.

Q Do you know what human factors are?

A I'm asking for your definition so I understand

what you are asking.

o] UNIVERSAL 877.291.3376
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Baverstok, Richard 08-12-2021

Page Z4 of 42

MR. RUDOCK: % Objection.

3]
ooy
0]
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o

Overbroad. Vagus. G
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Baverstok, Richard 08-12-2021 Page 25 of

MR. RUDOCK: Object to the form.
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MR. RUDOCK: CObject to the form.

o
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IN THE CIRCUIT COURT OF THE
15TH JUDICIAL CIRCUIT IN AND FOR

PALM BEACH COUNTY. FLORIDA
CASE NO.: 50-2019-CA-009962 (AB)

KIM BANNER., as personal representative
of the ESTATE OF JEREMY BANNER, deceased,

Plaintiff,
vS.

TESLA, INC., a/k/a TESLA FLORIDAZ, INC.,
FIRSTFLEET, INC OF TENNESSEE a/k/a

FIRSTFLEET. INC., and RICARD KEITH WOOD,

Defendants.

VIDEC ZOCM DEEOSITION OF ASHOK ELLUSWAMY

SEPTEMBER 14, 2021
12:18&/P. M. TO 2:56 P.HM.

REMOTELY VIA ZOOM
RURSUANT TO FLORIDA SUPREME
COURT ORDER AROSCZ0-23

REPORTED BY:

RHEANNA G. POPLAR -

STENOGRAPHIC REPORTER AND
NOTARY PUBLIC, STATE OF FLORIDA

o] UUNTVERSAL 877.2913376
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Elluswamy, Ashok 09-14-2021 Page 6 of 97

A.
0.
a.
Q.
Q.

A.

Good morning.

What is your full name, sir?

My full name is ****Ashok Kumar Elluswamy.
Elluswamy, did I pronounce that correctiy?
That's correct.

What is your profession?

I work at Tesla in the autopilot teamd, I work

on software development.

0.

A,

Okay. You're an engineer?

Yeah, I've been an engineef. Wlurrently, I'm a

director at Tesla.

ol

o=l

do you

A,

Q.

You're an editor?
Currently, I'm a director.
Oh, director. I%m sorry.
Yeah.

All gfighty/ Are you a professional engineer,

have a PE"license?

m’not sure what a PE license 1

n

Well, a professional engineer has a -- a stamp

that they can sign and -- and they can certify the

documents are ~- it's a legal -- it's a legal

engineering type thing, but if you don't have it. You

would ~- you would know if you had it. It's a national

recognition for engineers.

AL

Yeah, I don't think I have such things.

UNIVERSAL

COURT REPORTING

877.291.3376
www. UCRinc.com



Elluswamy, Ashok 09-14-2021 Page 9 of 97

Q. Now, is he the same level /&s you are as a
director?

A. I don't exactly remémber his job title.

&
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Elluswamy, Ashok Page 10 of 97

Q.

:y |

©

o

(Reporter clarification,)

THE WITNESS:

BY MR. EVERSOLE:

Q.

4

s

©

o
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Elluswamy, Ashok 09-14-2021 Page 11 of 97

(Reporter clarification.)

THE WITNESS:

BY MR. EVERSOLE:

Q. Before March 1st of 2019 was —-- you were not a
director in March of 2019, were you?

A, I was notbt.

Q.

A.
B

Q. Okay. Were there directors at that time that
-- who have left Tesla or who are no longer directors in
-~ I say, we're iIn March of 20197

A Gén’vou please repeat the question?

Q. Sure. Is there anyone that was a director in,
let's |say, as of March 1, 2019, that is no longer a
director?

A. 1 believe the gquestion again, the question was
someone was director on March 2019, but they're no
longer a director. 1Is that the guestion?

Q. Yes, sir, if you know.

UNIVERSAL 877.291.3376
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Elluswamy, Ashok 05-14-2021 Page 12 of

A. Yeah, I don't know the jobs titles of
everyone. To my understanding, no, but to the specific

job titles that you asked.

Q.

o

<

MR. EVERSOLE: Did you get that? I had
trouble with the last part.
THE REPORTER: I was going to ask the last

thing that vou said, I got most of it.

o] JNIVERSAL 877.2913376
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Elluswamy, Ashok 09-14-2021 Page 13 of 97

THE WITNESS:

BY MR. EVERSCLE:

Q.

!O |

E
l | '.w
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Elluswamy, Ashok 09-14-2021 Page 19 of

- I

MR. GALVIN: CObjection, vague -- I'm sorry,

chiject to form.

BY MR. EVERSCLE:

0.

|o

e

©

d. —
.
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Elluswamy, Ashok 09-14-2021 Page 90 of 97

2
A

MR. GALVIN: Do you need to still shat%e the

3

screen, John, or can he stop sharing?

J

{

MR. EVERSQOLE: Oh, yeah, we're [done) with that.
Thanks. 1I'm sorry. We're/almost finished,
period. I have a few othersthing® here but I

think...

BY MR. EVERSOLE:

A. Can yow'please clarify what you mean?
Q. D¢’ what?

AL Could you please repeat the question?

- T S
-

UNIVERSAL 877.291.3376
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IN THE CIRCUIT COURT OF THE
FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, FLORIDA

CASE NO. 50-2019-CA-Q09962 (AB)

KIM BANNER, as Personal
Representative of the ESTATE OF
JEREMY BANNER, deceased,

Plaintiff,
VS,
TESLA, INC. a/k/a TESLE
FLORIDA, INC., FIRSTFLEET, INC.
OF TENNESSEE a/k/a FIRSTFLEET,
INC., and RICHARD KEITH WOOD,

Defendants.

DEPGSITAON OF ANDREJ KARPATHY
TAKEN ,ON/BEHALF OF THE PLAINTIFF

OCTOBER 29, 2021
11902 A.M. TO 5:02 P.M.

ALL PARTIES APPEARED REMOTELY
PURSUANT TO
FLORIDA SUPREME COURT ORDER ACSC20-23

Reported By: —
CHERYL L. WILSON,

Court Keporter
Notary Public, State of Florida EXHIBIT "G"
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Karpathy, Andresj 10-29-2021 Pag@ il

—
-F"—.
e
S

Ckay. Let's seey\here -- now, the -- let's go
through some names/and, ask you if you can tell me the
directors. Whoe -- now,-we‘ll go back in time in a few
minutes, but forwrniow who are the other directors in the
Autopilot program?

Al So currently it is Ashok Elluswamy and --
excuse me —-- and Milan, Milan Kovac

Q. Ckay. I missed those last two completely. Say
again?

A. So it's Ashok Elluswamy and --

Q. I have that one. I know that one. The

other --

o] UNIVERSAL 877.291.3376

COURT REPORTING www . UCRinc.com
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Karpathy, andrej 10-29-2021 Page 33 of 139

MR. GALVIN: Obiject to form.

rooo(0)

UNIVERSAL 877.291.3376
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Karpathy, Andrej 10-29-2021 Page 105 of 139

1 A. So let me just take a little bit of time to
2| understand this.

3 Q. Sure, sure?

4 A. Ckay. And sorry, what is your question?

-] UNIVERSAL 877.291.3376

COURT REPORTING www . UCRinc.com




IN THE CIRCUIT COURT OF THE
15TH JUDICIAL CIRCUIT IN AND FOR
PALM BEACH COUNTY, FLORIDA

CASE NO. 2018-ca-009962

KIM BANNER, as Personal Representative
Of the ESTATE OF JEREMY BANNER, deceased,

Plaintiff,
vs.
TESLA, INC. a/k/a TESLA FLORIDA
INC., FIRSTFLEET, INC OF TENNESSEE
a/k/a FIRST FLEERT, INC., and
RICHARD KEITH WQOD,

Defendants.

VIDEOTAPED DEPQSITION OF MILAN KOVAC
TAKEN,LON/BEHALF OF THE FPLAINTIFF

NOVEMBER 10, 2021
11:00 AM. TO 11:43 A.M.

ALL PARTIES APPEARED REMOTELY
PURSUANT TO
FLORIDA SUPREME COURT ORDER AQSCZ20-23

EXHIBIT "H"

S— AR

ASHLEY CRAFT, COURT REPCORTER
NOTARY PUBLIC, STATE OF FLORIDA

] UNITVERSAL 877.291.3376

J { COURT REPORTING www.UCRinc.com




Kovac, Milan 11-10-2021 Page 12 of 3%

Q Okay. But you -- you're a director, are you
not?

A That's right.

Q Okay. 8o, the directors would only be the
pecople that you've mentioned, right? Before, was ‘it
three or four directors?

A There is currently three diregtors.

Q Well, thrée directors, (okay.

A Myself included.

UNIVERSAL 877.291.3376

|l COURT REPORTING www.UCRinc.com
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Kovac, Milan 11-10-2021 Page 21 of 36

Q Do you heold any patents in the software
engineering business?
A I'm sorry, could you repeat the question?
Q Do you heold any patents?
A Oh, no, I do not.
Q US patents?
—o] UNIVERSAL 877.291.3376
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Kovac, Milan 11-10-2021

Page 29 of 36
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IN THE

15TH JUDIC
PALM BE

IRCUIT COURT OF THE
IAL CIRCUIT IN AND FOR
ACH COUNTY, FLORIDA

CASE NO.: 50-2019-CA-0095¢62 (AB)

KIM BANNER, as Personal Representative
of the ESTATE OF JEREMY BANNER,
deceased,

Plaintiff,

5.
TESLA, INC., a/k/a TESLA FLORIDA,
INC., FIRSTFLEET, INC. OF
TENNESSEE a/k/a FIRSTFLEET, INC.,
and RICHARD KEITH WOOD,

Defendants.

VIDEO DEPOSITION OPQARAM NICKLAS ALEXANDER GUSTAFSSON
TAKEN, ON/BEHEALF OF THE PLAINTIFF

SEPTEMBER 24, 2021
5100 AM. TO 10:45 A.M.

ALL PARTIES APPEARED REMOTELY

PURSUANT TO
FLORIDA SUPREME COURT ORDER AQOSCZ20-23

EXHIBIT "I"

REPORTED BY: -
NATALIE PUELLES, FPR, COURT REPORTER
NOTARY PUBLIC, STATE OF FLORIDA

0] UNIVERSAL 877.291.3376
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Gustafsson, Adam 09-24-2021 Page 8 of 89

1 A I'm on the autopilot team. Correct.
2 Q And what i1s your specific area?
3 A I am a systems engineer; writing software and

41 developing functionality for features within the
5| autopilot umbrella, such as automatic emergency braking
¢} and forward collision warning.

7 Q

o0

(Sn

13

14

15

20

23 Q Okay. Let me ask the question in a better
241 manner.

jige] A Yeah.

o] UNIVERSAL 877.291.3376
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Gustafsson, Adam 09-24-202 Page 12 of &%
1 A First time.
2 Q My first time toec. So we'll get -- we'll work

3| through this together.

4 MR. EVERSOLE: Right, Bob?
5 MR. RUDOCK: Right.
6 A Ckay.

Q

-] [JNITVERSAL 877.2913376
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Gustafsson, Adam

09-24~2021
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Gustafsson, Adam 09-24-2021 Page 14 of 89
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Gustafsson, Adam (09-24-2021

Page 15 of 89
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Gustafsson, Adam O
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Gustafsson, Adam 09-24-2021 Page 33 of 89

MR. RUDOCK: Objection. Vague. Go ahead.

UNIVERSAL 8772913376

COURT REPORTING www . UCRinc.com
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Gustafsson, Adam 05-24-2021 Page 40 of 89

1 record.)}
2 (Deposition resumed)
3 THE COURT REPCORTER: Back on the record.

o] [ JNTVERSAL 877.291.3376
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Gustafsson, Adam 09-24-2021 Page 43 of 59
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INTHE CIRCUIT COURTQF THE

1ATH JUDICIAL CIRCUIT IN AND

FOR ‘

PALM BEACH COUNTY FLORIDA
KIM BANNER, s Personal Representative CASE NO.: 30-2019-CA-009962 (AB)
of the ESTATE OF JEREMY BANNER, o
fAeceased, ‘

Plaintiff,
¥,
TESLA, INC, a'k/a TESLA FLORIDA,

S5 Drefendant,
. F

AFFIDAVIT OF MARY (MISSY} CU

Before me the wndersigned a&iﬁ@ﬁiﬁz this é&y personally sppedted MARY (MISSY)
CUMMINGS, FhD, who being first duly sw&n? under oath, deposs apd says:
1. That Lam over the age of eighteen (18) vears, pompetent 1o make this Affidavit, and with
personal knowledge of the facts and opigions contgined herein, and am wmgezésfi o
testify 1o the matters stated herein.

1 am 5 svstems enpineer, obtaiting my Bachelor of Science degres in mathematics at the

K

U.S. Naval Academy, Mésters of S¢ience in space systems engineering 8t the Naval
Postgradunte School and PRI i systems engineering at the 'ﬁﬁiﬁfﬁmﬁy of Vis%g%ﬂia, My
doctoral thesis was\Wlesipning Deciston Support Systems for Revolutionary Commard
and Co r;zfmg Lomoins. 1 am o former fighter pliot and assistant program manager of the
Mewal Aviation Depot for the United Stated Navy. 1 have been o Program Mansger for
the Dffice of Naval Rescarch, Assistant Professor at Virginia Tech, Peon. Stute

University, Associate Professor with tenure at MIT, and a professor in the Duke

EXHIBIT "K"




i ﬁwmm m;a School of Engineering, The Duke Institute of Brain %ﬁi&m@&, and fm*:

 Divecior ol e %immm and Autonomy Laboratury %‘iﬁ Duke Robotics, Most m::mﬁv ]

 was the senior safety sdvisor at the National Highway Traffic Safety Adbninistration

(N ﬁﬁ'w&} at the invitation of the Biden %émimsmﬁ@ where ] served in such capscity

from November of 2021 through December of 2022, 1 am currently = professor at
George Mason University in the Departments of Mechsnics! Engineening, Electrical and

Computer Engineering, and Computer ﬁm%w

~ Bas@d zz;gm my education, training, and ﬁxpeﬁmmx, fam mﬁmamly Taniliay %&% the

areas and topies of unmanned and mmmmam sv@:zmﬁ, ﬁmn»u&m&m& vehiole
interaction, human-sutonomaous system miiabmﬁm human-systems engifeening,
zmg}nm}mﬁ design, system elements, driver monitoring systertts, human gmmﬁf
s:mim& hum;m gmfamww rodeling, decision supprt s¥sten design and ev aluation,
testing mé wmﬁwam of artificial intelligene ﬁ? and mze;gm&%a griificial mz%ii&gem&
Rased upon my education, taining, and ekpericnte, m&iaﬁxﬁg my specific traintag and
tﬁéﬁ,ﬂg on smzmﬁmm% systems, 1 a1 familiar with the applicable standards of care and
testing ?ézgﬁimé in the designdmplementation and use of an suionomous :sysm wbe

wiilized in & civilian vehicle on public roadways.

this matter to inclade, bul not limited 10
8. {}mmm‘zsg reports, data, videos and images related to the subject crash;
b, iﬁ%@ma‘f documents, data, reports, and emails from engiveers and employees of
Defendant, Tesla; |

¢, Documents, reports and data related to prior crashes involving Tesla vehicles;




d. Documents, mﬁaﬁm m’*ﬁ data related 1o subsequent crashes involving Tesla
vehicles; - ' |

‘e, Tesla advertisement materizls and statemenis m«éﬁ hy Tesla's CEO, Elon Musk
regarding Tesls vehicles and the capability Qf its Aum?ﬁ& systeny,

£, {E@m@&ﬁéﬁﬁ@z hetween Tesls and g@%emem r@g@ia&iﬁﬁ* agencies regarding

Tesls vehicles;

R

‘i}ggsﬁag%ﬁm testimony of Tesla engineers, Tesla emplovess and retained experis

related 10 the subject crash; | ‘

h Deposition %esﬁmm? of "‘{%ﬁa engincers and emj@iﬁy@w refated o the sebsequent
 crashes iﬁ@iving Tesla vehicles; k

i, Discovery pleadings related to the subject eresh, to iﬁ{:iﬁ{%& imterrogatonies and
 requests far production and response thereto; mé

;. Reviewed and considered the actions of Tagerny Banner, the actions of the truck

driver, Richard Wood, and all mﬁw facts and circumstances surrounding the

subisct crash.

6, In preparetion for my first deposition, Pouthined my initials opinjons in a preliminary

report, 1 have attached said preliminary report as Exhibit A to this Affidavit,

After reviswing additions! discovery, Toutlined sdditional m}é supplemental opinions in
an updated report, Fhave sttached said updated report as Exhibit B {o this Affidavit.

It is my opifiipn, within & reasonable degree of engineering certainty, based upon my
hackground, education, training, experience, testing, expertise and review of the

afrementioned facts and evidence that Tesla is guilty of intentional misconduct and




gm%:s mz«;}égm o %m«ing the death of Jeremy Banner in the subject crash jnthe

faiim& ing W@%

8.

Lo

,%ﬁi@wmg the Autopilot system to be used outside of Tedla's :;zawd ggxraﬁm&i

ﬁfﬁi%gﬂ domain {ODD), on roadways mﬁz crose-trathic;

z%ﬁ{%’% mg the Awlopilot system to be used in excess of the posted speed ia{mt on
m&d@ ays with o a&wtx&fﬁ{z,

Making public staternents that its &a&:spﬁaz mchmiw}f 35 far more capableThan it
aotally iy ‘

Relving on radar 1o detect crossing traffic éaspm wiahixshw History of unﬁeméa
crashes and concerns raised internally within Tesha:

Failing to re-train iﬁg“wm‘;}mﬁr PIBIOn éa%gsﬁi to include broadside trucks despite
Tesle’s knowledge of a previous death involving Tesla’s autopilot and & broadside
Failing fo “label boost™/VIP :s:iéﬁz:a Grges csf é&aﬁsﬁé& tmicks -ﬁé@ﬁiiﬁ Tesla's
knowledge of # previous death involving Tesla's autopilot and 8 Bmazisiée semis
Failing to re-train its computer vision dataset ;ia inclede &ifferent lighting
conditions;

Allawing deivers of its vekmim while sutopilot 15 pneaped, o take hands xﬁ?
steertug wheel for 30 m«cmd& or more despite mﬁa dammﬁ its autopilot system
is “ fevel 2 svstem which mqizif% émm 10 be ready to take immediate sction;
}“«“aiiiag 10 kpm’éiﬁf: adequate warnings in the owner’s ma:iuai that the sutopilot

system has problems defecting crossing traffic:




fai

g,

i

Failing to follow rec‘:ﬁrmﬁeﬁéamm ﬁf Continental’s lesting r&eﬂmmmdmws
which warned ’i‘aiia ofthe ismsmi:ms of detecting Cﬂ?ﬁﬁiﬁ}g mﬁim

Failing to conduct sdequate testing of both its radsr and computer vision systems;

Failing tv adeguately train seniof ’i"es:’ig wgmmrs and e@p&ﬁycﬁ on besic
inif&mﬁaﬁ such 25 ODD and ﬁié peed for mnsiéﬁmﬁeﬁ of hurman faciors when
designing and implanting #s sutopilot system, | |

Failing 10 use camens o éetﬁ&iii"ﬁi%ﬁﬁﬁg of the driver;

Tailing to utilize eman factors expertise andfor human factory ﬁmgéianis in fhe
design s:ﬂﬁ @re&ma of its warnings and user-interface;

Failing to eonduct iﬂﬁﬁ}:&g 1o determine adeguate pm*gmmfrmmm fimes ofthe
autopilof systeny

Failing to provide aﬁw&a&e supervision and i};zgligf ussurance of subcontraciors
involved with the aazti@giiat Fysiem;

Dienying that misuse of its @mpﬁm system s g potential hm&,

Failing to alert drivers whilé engaged n autopilot that the Teslta vehicle s ne
longer in Tesla's desigmated obD: '

Failing to keep with known standards; and

Failing touse reasonable care and practical engineering principals under all of the

relevent clrbumsisnces,

9, Itis further fay opinion that Tesla had zctual knowledge of the wrongfulness of iis

conduct and the high probability that injury or death to Jeremy Banner, and other Tesla

drivers so similarly situated in addition to members of the g&ﬁﬁmi public on the roadway,




would result and, despite Tesls having éﬁt:}z kmm%eﬁgg% mtm%zmzaiiy;}mﬁﬁé the |
sforementioned ﬁm&é of conduet, &saﬁziag in Jeremy Banner's d&aﬁz |
10. it is further my opinion that the conduct of Tesla, was zz{z reckiees and wanting in care that
it constituted Xi‘éﬁﬁﬁﬁiﬁm disregard or indifference to the life, safety or rights of feremy |
 Banner and other Tesla drivers so similarly situated in addition fo mepibers of the gefam}
| public on the roadway. |
iif It is ﬁﬂﬁwmy opinion that, within a reasonable degree of mg:iﬁee’iﬁng certsinty (bt kﬁ%ﬁ ‘

 intentions! misconduct and gross negligence of Tesla causad the death of Joremy Banver.

FURTHER AFFIANT SAYETH NAUGHT.

STATE OF
COUNTY OF
BEFORE ME, the undersigned authority, personally appeared, L whois
personally known to me or produced the following identification: jas v and who,

wpon being first duly sworn aceording to the Taw, depdies and says that she executed the
forpoing Affidavit and that the statements madehersin are true and correct to the best of her
knowledge and belief ‘ P

5,

£ gl ” :
MARY (MISSY) CUMMINGS, PRD ™

Y
el

Advdiing vt
Motary Public (signature)

Notary Public i?rié*{}
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DR. MARY CUMMINGS " April 27, 2023

KIM BANNER vs TESLA

1

IN THE CIRCUIT COURT OF THE 15TH JUDICIAL CIRCUIT

IN AND FOR PALM BEACH COUNTY, FLORIDA

KIM BANNER, as Personal :
Representative of the ESTATE:

OF JEREMY BANNER, deceased,

Plaintiff,
vs. : Case No.
:50-2019-CA009962

TESLA, INC., a/k/a TESLA

FLORIDA, INC., FIRSTFLEET,

INC., OF TENNESSEE, a/k/a

FIRSTFLEET, INC. and RICHARD:

KEITH WOOD, s

Defendants.
"""""""""""" Fairfax, ¥i¥ginia
Thursday,! April 27, 2023

Virtual Video Conference/Videotaped Deposition of:

DR .9/MARY CUMMINGS
called for qral examination by counsel for
Defendants, pursuant to notice, in Fairfax,
Virginiia, before Sheri C. Stewart, RPR, RMR, of
Esquire Deposition Solutions, a Notary Public in and
for’the Commonwealth of Virginia, beginning at 11:07
a.m., when were present on behalf of the respective

parties:

Job No. J9551921

@ ESQUIRE 800.211.DEPO (3376)
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KIM BANNER vs TESLA ' 2

A PPEARANTCTES:
On behalf of Plaintiff:

JOHN F. EVERSOLE, III, ESQUIRE

LAKE H. LYTAL, III, ESQUIRE

DANIEL C. JENSEN, ESQUIRE

Lytal, Reiter, Smith, Ivey & Fronrath
515 N. Flagler Drive, 10th Floor

West Palm Beach, Florida 33401

(561) 867-4439
JEversole@foryourrights.com
TLytal@foryourrights.com
Ddensen@foryourrights.com

On behalf of Defendants Tesla, In¢w, d/b/a Tesla
Florida, Inc.:

JOEL: H. SMITH, ESQUIRE

ROBERT J. RUDOCK, ESQUIRE
WHITNEY V. CRUZ, ESQUIRE

VINCENT GALVIN, (ESQUIRE

Bowman and Brooke LLP

Two Alhambra“Rlaza, Suite 800
Coral Gables, Rlorida 33134
(305) 995-5600

Joel . Smithe@bowmanandbrooke . com
Robert .Rudeck@bowmanandbrooke . com
Whitney.Cruz@bowmanandbrooke.com

Also\present: Chris Nelson, Videographer

@ ESQUIRE 800.211.DEPO (3376)
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KIM BANNER vs TESLA 3

EXAMINATION BY: ' PAGE
MR. SMITH 6
MR. EVERSOLE 122
MR. SMITH 133
CUMMINGS DEPOSITION EXHIBITS: PAGE
1 Dr. Cummings' expert opinion 5
2 Chart 5
3 The Economic and Societal Impaet of Motor

10

11

12

13

CONTENTS

Vehicle Crashes 10

Document that was previously marked as

Exhibit 111 to the Payne deposition 13
End-user license agreements 40
Model 3 mangdal 71
Document 77

Owner's manual for the 2018 Mercedes S Class 79

Owher '§ manual for 2018 Lexus G 350 84
Owrner's manual for 2019 Nissan Leaf 84
Owner's manual for 2018 Volvo 87
Owner's manual for Cadillac CTé6 93

Service vehicle recommended practice,

J3016 SAE, June, 2018 107
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PLAINTIFF DEPOSITION EXHIBITS: PAGE
A Dr. Cummings' CV 124

(*Exhibits attached to transcript.)
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DR. MARY CUMMINGS
KIM BANNER vs TESLA

April 27, 2023

5

(Whereupon, Exhibit Nos. 1 and 2 were
pre-marked for identification.)

THE VIDEOGRAPHER: Here begins Volume
the video recorded deposition of Dr. Mary

Cummings taken in the matter of Kim Banner

I in

V.

Tesla, et al., taken in the Circuit Court of

the 15th Judicial Circuit in and for Palm Beach

County, Florida, Case number 50-20195CA-009962.

Today's date is April 27, 2023. | The time on

the monitor is 11:07. This¥deposition is being

held at 4511 Patriot Lixcle, Fairfax, Virginia,

22030.

The court~repdf¥ter is Sheri Stewart on

behalf of Esquiwe, the video camera operator is

Chris Nelson on behalf of Esquire. Appearances

will be noted on the stenographic record.

And

couldrthe court reporter please swear in the

witness.
PROCEEDTINGS
WHEREUPON,
DR. MARY CUMMINGS

called as a witness, and having been first duly

2 ESQUIRE

800.211.DEPO (3376)
DEFOSITION SOLUTIONS EsquireSolutions.com
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KIM BANNER vs TESLA

6

sworn, was examined and testified as follows:

EXAMINATION BY COUNSEL FOR DEFENDANTS TESLA, INC.,
d/b/a TESLA FLORIDA, INC.

BY MR. SMITH:

0 Dr. Cummings, my name is Joel Smith. "We
met just before your deposition started, and we're
here in the Banner case where you have already given
the deposition on November the 19th, 2020, right?

A That's correct.

Q And since then you worked at NHTSA for
some period of time?

‘A I did.

0 And one of theé“"things I wanted to
understand is the regtrictions that you understand
yourself to be under with respect té discussions
about your work at NHTSA.

A Well, when Elon Musk decided to tweet that
he thought I was unbiased -- biased and unfair
towards Tesla, and then there was a horde of his
followers on Twitter who decided to put a petition
up on the Internet that claimed an exceedingly

number of false things about me, which I had to hire

@ ESQUIRE 800.211.DEPO (3376)

EsquireSolutions.com
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DR. MARY CUMMINGS April 27, 2023
KIM BANNER vs TESLA 7

a lawyer to get that petition taken down because it
was.defamatory, and it was taken down. Because they
kicked up a fuss, and whined, then Tesla, the NHTSA,
the National Highway Traffic Safety Administration,
we had a meeting, and we all decided that it was
best that for the sake of appearances that I would
not be on any Tesla only investigations,

0 Um-hum. All right. So yourwovrk at NHTSA
did not involve investigations whéxe Tesla was the
only product, and Tesla product was the only product
involved?

A That is correctw

Q Okay. You have given us a list of
opinions. Do those % does any of your work at
NHTSA rely upon those -- does any of -- do any of
those opinions rely on the work that you did at
Tesla;,wat NHTSA?

A No.

Q OCkay. And are you permitted to talk about
the work that you did at NHTSA in litigation?

A Yes.

Q Are there any restrictions on what you can

@ ESQUIRE 800.211.DEPO (3376)
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April 27, 2023

8

and can't or can't say about the work you did there?

A I'm not allowed to talk about any
information from any manufacturer that I saw that
was confidential, but beyond that, there are no
other restrictions.

0 Okay. You provided or I was provided with
two documents that refer to or list your lopinions.
And I'm going to hand you those. And sinde the
court reporter's not here, I'm goimg to just mark
these at the bottom right and4we'll keep up with
them.

So Exhibith1l is a document that says
Mary Cummings, Mary~L¥ Cummings, Ph.D., and has your
address in Durham, amd it's your expert opinion
outlined foxr Banner versus Tesla?

A Um-hum. That is correct.

Q And has that been changed at all since
your\ I'ast deposition?

A No. No.

0) Okay. And then Exhibit 2 is a chart,
fair?

A That's correct.

@ ESQUIRE 800.211.DEPO (3376)
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DR. MARY CUMMINGS April 27, 2023
KIM BANNER vs TESLA 9

Q All right. And that chart identifies
opinions by category, right?

A Yes, it reflects my updated opinions and
it's organized to help everyone keep track of them.

Q All right. So there's additional

information on this, on Exhibit 2 that's nog&ion

Exhibit 17
A Yes.
Q And then there's this categorization of

intentional misconduct and gressinegligence?
A That's correct.
Q Okay. And whemyou were -- 1is this a

document that, this~Exhibit 2, a document that you

created?
A It is.
0 Did you look for legal definitions of

grosg negligence or intentional misconduct?

A I personally did not look up any legal
definitions, you know, in the course of helping
several legal teams, I do a lot of expert witness
testimony, not just for the Banner case. It helps

me to organize when I'm doing a case like this.

@ ESQUIRE 800.211.DEPO (3376)
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KIM BANNER vs TESLA 10

Whether, and this framework, I came up with, what
technology failures were there, were there human
fail safes, because in this particular case the
human is the backup driver and then how you can
categorize those.

Q Okay. What's the vehicle model year that

we're working with here in the Banner case?

A The 2018 model S.

Q Okay. And this crash ofgurred March 1st
of 20197

A That's correct.

0 Okay. In 2019 ,1is it true that the major

cause of 94 percent~off all failed crashes was human

error?
A No, that's not correct.
0] It"\s not?
A No, it isn't correct.
Q Are you familiar with a document called

The”Economic and Societal Impact of Motor Vehicle
Crashes? I'm going to mark this Exhibit 3.
(Whereupon, Exhibit No. 3 was marked for

identification.)

@ ESQUIRE 800.211.DEPO (3376)
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" correctly, that number o¥iginates, that 94 percent

KIM BANNER vs TESLA 11
A Yes, I've seen it at some point in my
career.

BY MR. SMITH:

Q This was just published in December.
A Um-hum.
Q Right. And if you don't mind, is4it true

that driver-related factors were a principal’cause
in 94 percent of crashes?

A So this is a big point , 0f debate, it is
something that I personally had spoken with many
senior officials at NHTSA,( irncluding people to judge

about, and whether or rnoth\you're interpreting that

had factors reldted %0 the driver but that doesn't
necessarily mean that 94 percent of accidents were
caused by drivers.

Q Turn to page 128 of that document. I'm

sorry, "1 copied these, front and back.

A It's ockay. Good for the environment.
Q It is also good for me carrying this box.
Okay. So section nine is on distracted driving, you

see that?

@ ESQUIRE 800.211.DEPO (3376)
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A Um-hum.
o) And about midway down it says, you see

where it says 9.0 percent, just identify that?

A I'm sorry, how far down?

0 About halfway down that first paragraph.

A Yeah, about, was the cause in 5.7A4percent
of crashes and a probable cause in 9.0.

0 Yeah, that's talking about internal
distractions. This says, the nextisentence says,
the National Motor Vehicle Crash¥Causation Survey of
2008 sponsored by NHTSA found that driver-related
factors were the principal cause of 94 percent of
crashes.

A Again/ thig is hotly debated even inside
of NHTSA and there have been several articles
recently/writiten about this, about whether or not
that /Afsyactually a correct statement, and NHTSA
doesn 't always state it right.

Q Okay. I'm going to hand you another
document that wasg previously marked as Exhibit 111
to the Payne deposition. There's an exhibit sticker

on it, but I'm going to call that Exhibit 4 for this
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deposition and the Economic and Societal Impact of
Motor Vehicle Crashes 2019 is going to be Exhibit 3.
We're going to come back to that in a minute.
(Whereupon, Exhibit No. 4 was marked for

identification.)
BY MR. SMITH:

Q There's Exhibit 4. Are you familiar with
automated driving systems 2.07?

A I am.

0 And if you turn to page i, little i?

A Oh, little 1.

Q It's got a picture of the secretary of
transportation thepe?

A Um-hunt.

Q And look at the third paragraph next to
the last sentence, it says, the major factor in
94 pereentrof all fatal crashes is human error.

A Um-hum.

0 So ADAS, ADS has the potential to
significantly reduce highway fatalities by
addressing the route cause of these tragic crashes.

That's a document that NHTSA put together with the
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Department of Transportation?

A I would like to point out it's put
together by a political appointee who was
unqualified for the position and the major, that
statement, the major factor in 94 percent of all
fatal crashes is human error, that is flat eut wrong
and even the document that you just had me look at
even said that there were factors related, you know,
do I think that ADSs have the potémtial to produce
highway fatalities, they have4the, potential, but
it's unrealized potential,

Q But they are ‘intended, automation systems
are intended to significantly reduce highway
fatalities by addresging this root cause, right?

A I'm sorry, are you asking me if the
purpose of automated driving systems, the main
purposey, 18 to reduce fatalities, that's what you're
telldng me?

Q No, I'm asking you if the, the purpose of
ADAS and ADS systems is to reduce crashes?

A I can't speak to a company's purpose, it

is my opinion that manufacturers put those systems
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in cars to make money, not for safety.

Q Okay. And, okay. But you disagree with
the secretary of transportation?

A Elaine Chao, absolutely.

0 All right. And you disagree with NHTSA's
statement in December of 2020 that 94 percent,) that
we just read, right?

A I think it's, it's a nuance that's very
important to understand. It is flat out a hundred
percent incorrect to say 94 perceént’ are caused by
human error. It is true that 94 percent of crashes
have some kind of factotr kelated to the driver. If
you want to interpretsthat as, I think the féilure
of that interpretatlen is that people say then that
means 94 performance accidents are caused by humans,
94 percent of| accidents are caused by systemic
failures. »There are many causes to accidents, one
of them; one of the layers in this Swiss cheese
model of accidents will be a human. It always is in
any transportation system where a human, but there

are many other layers of causal factors that will

apply.

@ ESQUIRE 800.211.DEPO (3376)

DEFOSITION SOLUTIONS EsquireSolutions.com




DR. MARY CUMMINGS April 27, 2023

10

11

12

13

14

15

16

17

18

19

20

21

22

KIM BANNER vs TESLA 16
0 Were you at NHTSA in December of 20207
A I was.

0 Okay. And back on Exhibit 3 there, the
larger exhibit. Isn't it true that 29 percent of
crashes are attributable to distractions?

A It 1s true that in NHTSA's dataset| in the
way that they analyzed it that 29 percent of
accidents had some form of distractionias/one of
many causes.

Q Well, didn't they say that they estimated
that 29 percent of crasheg  a¥e attributable to

distraction, isn't that! what it says? Look at page

139.
A I'm not denying that.
Q Just look at page 139.
A Yes. I mean --
0 That's what they say?
A So I, having been at NHTSA, how they, the

CrIS dataset has significant problems, how they
determine whether or not distraction was a factor is
often based on a police report, which are often

incorrect.
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you would know someone's distracted. So, yes, using

this log odds ratio, this is how they determined,
they say, we thus estimate that 29 percent of
crashes are attributable to distraction, they did
not say caused by.

Q Well, let's look at, well, two things.
One is, this is not only based on“police reports,
right?

A In the CrIS datage¥ they had, that's what
they said, that these numbers come from CrIS
dataset.

Q Is that what they say?

A Up, _in table, the table prior to that it
says it comes, from the CrIS dataset.

Q No, that is the CrIS dataset they have
there,"but is that what this is from or is there an
odds ratio calculated using other things?

A I mean, if you would like me later after
we're done to go through and verify the

calculations, I'd be happy to. But presumably

DR. MARY CUMMINGS April 27, 2023
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Q Um-hum.
A There are many factors that go into how
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that's why they're presenting this, they would have
to calculate that information from something.

0 Um-hum. They also estimate that
6.1 percent of crashes are attributable to cell
phone distraction, implying that roughly one-fifth
of distraction-caused crashes are related ta cell
phone use, right?

A That is what they determined\

Q And they're not saying attributable there,
they're saying distraction, hyphén, caused. Look at
the next paragraph there on %39.

A Okay.

Q They're saying 29 percent, they're saying
6.1 is almost or is woOughly one-fifth of the
29 percent, right, that's what they're saying, and
they're referring to both as distraction-caused
crashes, Right?

A That is what they're saying.

Q Okay. So one in five distraction-caused
crashes is a result of cell phone use?

A Yes, I would also like to point out that

they're also using SHRP2 dataset which I've used
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extensively which is a naturalistic driving

database.
0 Right.

A Which is, i1t can be useful but the data at
this point in time is almost 15 years old.

0 But not based only on crash reportg?

A Well, they're using, they'ré saying, they
used an SHRP2 sample for national driving/age
prevalence, so they're combining, imnformation from
two different datasets. I wodldthave to go and do a
full-on analysis, which I am¥happy to later to
demonstrate, you know, ‘exactly what's going on here.
But I think that thei¥x estimates, they are the
estimates that they 'got using the methodology that
they laid out here.

Q And you said what's 15 years old?

A Well, the SHRP2 dataset. They started
collecting that data in 2010 and they finished it in
Nové&mber 2013, so it's 13 years old.

Q OCkay. And they didn't do a new
naturalistic driving study to support this

conclusion?
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A That is correct.

I would further'point out that other

.problems with this method of calculation is that

it's a sweeping statement and}distraction is
different on different roads, and so for those
numbers tQ truly be meaningful they would have to
break them out by road type and time of day.

Q And do they need to bfeak itlout by what 
cell phone activity is being used?

A I -- as a researcherx, the more you can
break down your data and be mnore specific, the

better. If you really wamted to have true

verifiable numbers to“talk about distraction, you

need to do it by road type, time of day, if you want
to make any comparisons which presumably aue to any
kind of aeccident tha£ you're talking about.

0 Um-hum. Okay. So if, if NHTSA's right in
their estimate of six, of 29 percent of crashes, we
apply that tovthe; in 2019, if we‘apply that to the
fatality numbers/ which are 36,500 in 2019, there
would, I'm sorry, those are not fatalities, I guess

those are fatalities, not fatal crashes.
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So fatalities, that would be 10,546
fatalities due to, caused by distraction under
NHTSA's analysis?

A So I'm not trying to be mean, Joel, but I
mean, I'm a professor and I'm just saying like, T
would, I wouldn't fail you for that answer but
that's not a good answer.

Q All right. Well, why don't you/just turn
over to page 141 because that's exactly what NHTSA
did.

A I know that's whati\they did. One of the
reasons I went to NHTSA was to help them improve

their mathematical japprdaches to the world.

Q So NHTSA gets an F on this one?
A I take -- they don't get an F but these
are broad numbers. These are very, very big numbers

and yowm,can only talk about them in very high, high
level "overviews. There is not a direct correlation
to their 29 percent distraction and the number of
fatalities. First of all, multiple people can die
in one crash. There are different, I keep saying

this, road types and other conditions that you would
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need to filter this through.

So for these numbers to really be
meaningful in this context, why you and I are here
today, we would have to break that number down by
divided highway and time of day to be more
meaningful. And indeed, we would need to l@ok at
other things. The statistical model would be ‘quite
complicated because you also need to centrol for
different kinds of cars. Teslas axe incredibly
crash worthy. A 1970s Pinto that might still be out
there is not very crash worthy and so without
controlling for the kind“ef car that you're in, the
age of the car, whether the car had airbags, for
example, all of/these” things are going to matter in
terms of predictions of fatalities. So I appreciate
you're trying to make some broad brushes, but the
brushes, are just too broad for this context.

6] Yeah. I'm not really trying to make broad
brushes. I was just reading a report that was done
by the agency that you work for that identifies a
driver distraction and particularly driver

distraction cell phone use as a serious safety
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problem and quantifies that.

A I totally, I hear you, and one of my jobs
at NHTSA was to help improve their methodology.

0 So you agree that this is a serious
problem on the road?

A Do I, do I think the distraction i a
serious problem on the road? Yes.

Q Do you believe that cell phone use is a
serious problem on the road?

A I believe we need te, do6 something about

cell phone use.

Q Tt's against the law in most places?
A That's correct™
Q And NHTSA ‘has its own, multiple own

campaigns tq try to keep people from using their
cell phomes on the road?

A That's correct.

Q There are some safety benefits to ADAS
systems even though they can't address every
situation on the road, true?

A That is a, I wouldn't say that is a true

statement. I would first need you to define what
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you mean by ADAS.

Q - Okay. Okay. So, for example, you believe
that lane-keeping technology is an important safety
feature?

A It is.

0 And you believe that there's a safety
benefit to lane-keeping technology and that it keeps

people in their lanes?

A It can.

0 And it does have a saféty benefit,
correct?

A I believe that “lane keeping does have a

safety benefit.

Q One of theyproblems with lane keeping is
that drivers disable it a lot, don't they?

A There's no data to, to suggest people are
disabTimng it.

Q Isn't there --

A I've never seen any study that said
definitively how many people are disabling lane
keeping.

Q Didn't IIHS do a study in 2017 that
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demonstrated 51 percent of drivers out of a
983-vehicle observation had their lane maintenance
systems turned off?

A Yes, and that in a six-year-old study, in
that small group of people, you know, do people like
lane-keeping technologies, you know, in tha# study
they didn't, but it was just slightly over half.

Q And lane-keeping technology %s even in new
cars today are, sometimes people . den't like them
because they sort of nudge you, back into your lane
and move you back and forth and that's one of the
reasons they said people would turn them off?

A I have seenpedple's subjective responses
reflect that they doyhot like that effect.

Q And the difference in that technology and
lane-centering technology is you don't get that
wobble™and bouncing back and forth from line to
liney. Tight?

A In theory.

0 That is one of the intentions of
lane-keeping technology, to have a smooth ride in

the center of lane?
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A Yes.

Q Okay. Is there safety benefit to
lane-centering technology?

A Yes. It's in the same vein of lane
keeping.

0 Okay. Do you have a car with
lane-centering technology?

A No.

0 You also think that advamced cruise
control has safety benefits?

A ACC is a little oi¥ more complicated.

Q Um-hum.

A I think it @an"have safety benefits.

0 I said advenced cruise control, I should
have said adaptive cruise control.

A It\s funny, I heard what you meant. Yes,
I think,that it could have safety benefits. I do
think “the jury is still out on whether it's
unegquivocal that it has safety benefits.

Q But in your last deposition you told us

2 ESQUIRE

800.211.DEPO (3376)

DEFOSITION SOLUTIONS . EsquireSolutions.com



10

11

12

13

14

15

16

17

18

19

20

21

22

DR. MARY CUMMINGS April 27, 2023
KIM BANNER vs TESLA 27

o] And does your car have traffic aware
cruise control or adaptive cruise control?

MR. EVERSOLE: I'm going to object to the
form. Just because I think what Dr. Cummings
has in her car is really not relevant to the
case in chief.

MR. SMITH: But go ahead. and,I don't
think that's a form objection.

THE COURT REPORTER: I'mynot sure who's
speaking with the objectilont

MR. EVERSOLE: John Eversole.

MR. SMITH: That is not a form objection,
that's a relevance Gbjection, which is not to
be made ony on ‘the record, but we'll take that
up at a break.

BY MR. SMITH:
@) But having a car with those benefits, the
ones\we've talked about, is a positive safety

benefit, not just for the driver?

A So in what we just covered --
Q Yeah.
A -- I will agree that lane keeping and lane
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centering have clear safety benefits, adaptive
cruise control is -- it's still not clear whether
that's an overall safety benefit.

0 Okay. I hand you, this is your deposition

from November 19, 2020 and if you don't mind, turn

to page 92.
A Okay.
Q I'm not going to read every word on 92,

we're talking about the lane keeping and lane
centering and then as we go overy in line 22 on page
92, the question was, so for¥cruise control, then,
is there a safety benefithor isn't there? And you
said, I just said the¥e was a safety benefit for
fatigue. And then the question was, so how do those
safety benefits show themselves in the real world?
And thensvyou \talk about people drift out of their
laneg, “lané keeping helps them in the lane and
automated cruise control allows people, you know, to
maybe physically relax a little bit, it helps with
fatigue. So then you said in November of 2020,
there was a safety benefit for cruise control,

right, at the bottom of page 927
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MR. EVERSOLE: Object, asked and answered.
MR. SMITH: I really didn't ask and answer

-- I asked her if that's what she said in 92.

I had not asked that question.

A I said there is a very clear safety
benefit if you're defining a safety improvement in
this narrow scope as reducing driver fatigue, but if
we're talking about overall safety, that would mean,
as you just mentioned, safety to.the driving public.
So the jury is still out on whether ACC and those
kinds of, whatever, other ¢@people want to call them
and their manufacturers, whether or not there's a
global benefit. I would say there's a local benefit
to the driver, but globally the safety has not been,
the safety aspect has not been definitively
answered/

BY MR. "SMITH:

Q But those two things, lane keeping, lane
centering and the adaptive cruise control, you said
on page 93 at line 14, question was, do those
benefits outweigh any risk that they may involve?

And the answer was, those specific features just
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described, which are the two we're talking about,
are the features that I personally think provide the
best safety benefits, yes, correct?

A Correct. Although, you know, I'm three
years older, sadly, than I was when I did this
deposition and I've been able to think a lof more
about these issues, especially given my, tiime)at
NHTSA and now I can more accurately describe that
lane keeping has global safety beftefits, not just
local safety benefits, and ACE has/local safety
benefits, but it's not clear¥if it has global safetyk
benefits.

0 But those~benefits of those two systems
outweigh the rigk for those two features, right?

A I .think for lane keeping and lane
centering, that it's clear the benefits do outweilgh
the risk. " For ACC, it is still unclear.

Q All right. And that's again a change from

what you said in 2000 --

A It's not a change, it's a refinement of my
language.
Q All right. Well, let's see how much you
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had to refine it, because the question on page, on
line 19 of page 93 was, and the benefits outweigh
the risk and your answer was for those features,

that's what you said then, right?

A Again, I have had since I've been able| to
look at --
Q My question was, question was,that)s what

you said then. Then you can explain.

A I didn't exactly, I didn%t exactly use the
same language then that I'm using, now.

Q The language you{used then was what I just
read, I read that correctly?

A You read it “correctly, but we did not have
this discussion/three years ago about global and
local risk.

Q Nowy, I don't mean to keep you from
answerling questions, but when I'm asking a question
about Something specific like what does that say, I
might want you to answer that question and then
answer so we're not confused with the record.
Thanks.

MR. EVERSOLE: It is confusing. Let's
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take a break. Let's take a break. I want to
talk to you about something about this whole
deposition, all right? Off the record. Let's
take a five-minute break.

THE VIDEOGRAPHER: All right. Going off
the record. The time is 11:42.

(Whereupon, there was a break from,11:42
a.m. until 11:45 a.m.)

THE VIDEOGRAPHER: We're now on the
record. The time is 11:45 a.m.

MR. LYTAL, III: Herels'the objection on
the record.

THE VIDEOGRAPHER:, Sorry, we're not on the
record yet.

MR. LYTFAL, III: You can say whatever you
want. Weé're on the record. This is Lake Lytal
on behalf of the plaintiff.

THE VIDEOGRAPHER: We are now on the
record. The time is 11:45.

MR. LYTAL, III: Okay. For the benefit of
the record, since we're back, this is Lake

Lytal on behalf of the plaintiff, we kind of
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have been letting this drag on 45 minutes now.
The objection for the judge's benefit and for
everybody's benefit under Florida law, the
reason and purpose of this deposition is an
update deposition. An update deposition under
Florida law 1s to get any new opinions the
witness has and update any testimony she has)in
regards to new opinions. Under Florida law,
you are not allowed during an updated
deposition to cross-examine the witness on a
prior deposition. The purpose of the
deposition is not to takejzanother deposition
starting from scratch¥, The stuff you've been
covering, as yol admit, because you're asking
her about her old opinions was already covered.
So ity objection is, at this point,
obvigugly we're here to do an updated
deposition, not start all over again and rehash
anything. So our objection is simply that, we
have no problem with you asking Dr. Cummings
about any of her new opinions, explaining her

new opinions, what they are, but anything going
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back and covering the past we are going to
object to it. I'm sure you're going to
continue to do it. If you do, at some point
we'll stop the deposition. But feel free to
move forward and conduct and an updated
deposition, that's the objection.

MR. SMITH: Okay. I'm not sure you were
listening just a few minutes ago.

MR. LYTAL, IITI: I'm pretty,.sure I was,
so.

MR. SMITH: You know.& -

MR. LYTAL, III: Proegeed, proceed with
your questions.

MR. SMITH:/ I' ‘going to respond to you and
if you want .to keep interrupting me while I'm
trying to telll you our position, it will take a
while, but'I very politely let you finish. So,
if veu were listening a few minutes ago, you
will know that in my questioning of the
witness, she identified changes from the
language that she used in the prior deposition.

That's certainly fair game for an updated
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deposition. And she herself commented that
it's been three years and she's done more work.

So I'm asking questions of a witness who
has three years more experience, including
experience at NHTSA, and I'm finding out that
things she said in her deposition are now
different. That's totally appropriate foxr an
updated deposition and I suppose if you,want me
to rely entirely on what she said before about
anything she said before, that\probably would
disadvantage you more than{me,

MR. LYTAL, III: I den't think it was, I
don't think it would, "I was listening. I don't
think anybody hére would like you to go through
the prior deposition which took an entire day
and ask fier if any of the answers to her
questions have changed, let's have a three-day
deposition, usually updated depositions take a
few hours, I can see where this one's going, I
get 1it.

MR. SMITH: No, you can't. Because I

don't have more than a few hours.
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MR. LYTAL, III: You all bill hourly, we
don't. Please proceed with the updated
deposition, that's all I'm asking.

MR. SMITH: All right. Well, listen, I'm
ready to get home, so, and I don't take a long
deposition.

MR. LYTAL, III: Okay. We all ‘are.

MR. SMITH: I don't, I don't“take a long
deposition so this will not.take)all day, I
assure you.

MR. LYTAL, III: 4 Please proceed.

BY MR. SMITH:

0 Let's turn te this new document, Exhibit
2. Okay?

A Um-hum.

0 Oneyof the opinions you state is in the

first celumn, first bullet point, intentional
misconduct under the technology side says public
statement, technology is far more capable than it
actually is. All right?

A That's correct.

0 Okay. Mr. Banner knew hig 2019 model S
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could not drive itself, right?
MR. EVERSOLE: Object to the form.
A I can't speak to what he knew or he didn't
know.
BY MR. SMITH:
@) Well, of course you read the depositions
of Ms. Kim Banner and Ms. Rachel Banner ,that jwere

taken both after your deposition in thig case,

right?
A I read them.
Q Okay.' And if wel look at Kim Banner's

deposition at page 132, 12, I'm going to read it,
and then I'm going/ to‘hand it to you because I only
have one copy, it says question, the question was,
he knew the .car couldn't drive itself, he always
focused aware,and alert. He knew he had to drive
the ¢ary It just didn't drive by itself. That's
what\you're saying. And the answer was, correct, T
want to just show you that. Is that what -- you
can, you can feel free to read it.

A I agree that's what she said.

Q Okay. And you don't have any reason to
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dispute Ms. Banner is one of the people who knew him
best of all, right?
MR. EVERSOLE: Form, objection.

A I can, as a person who's been studying
human interaction with technology for over 20 years,
I cannot say for sure what anyone was thinking.

BY MR. SMITH:

Q Okay. So let's look at the depesition of
Rachel Banner on page 60. Do you know who she was,
his daughter?

A Yes.

Q Okay. And the ‘guestion starting on page
three isg, did yourdad, ever tell you that the car
could drive by Atself? And the answer is, no, I
mean, and guestion, okay. And then she says, I
mean, we/probably talked about it but I already
knews "And then the question was, you already knew
it _ceuld drive, it could drive by yourself? Yeah,
but” when we were talking about it, he always like,
but you can only take your hands off for, you know,
this many seconds. So, I mean, like there's, I

don't remember the exact conversation but he knew of
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the limitations of it.
MR. EVERSOLE: Object to form.

BY MR. SMITH:

0 This is the daughter saying he knew of
limitations.
A Yes, I have a teen daughter myselfi,and T

would never, ever think that she could ever
adequately express what my thoughts and, knowledge.

Q All right. And then on 1ine 16 she says,
it wasn't like we were not both under the impression
that it could drive continucusly by itself because
that's dangerous and not possible.

A Again, I cannot, this is like hearsay of
hearsay, and I wouldypoint out, though, that she did
say that he did, he told her that he could take his
hands off" the, steering wheel for some period of
time /s So in that case, if that were true, then if
he really didn't think it could drive itself, then
he wouldn't take his hands off the steering wheel.

MR. EVERSOLE: Object to the form of that
question. I don't want to interrupt you.

BY MR. SMITH:
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0 So still on the ‘issue of statements that
the technology is far more - capable than it actually
is, the first time the car is turned on you get a

message on the screen about autopilot, right?

A Agree.

Q. And I'm han&ing.you what I'll mark,as
exhibit -- hold on.

A i have -- the last one you marked for me

was three. Oh, I'm sorry, four.. And then did --
was this marked . a different one-?
0 .We'll call this4one five.
(Whereupon, Exhibit No..é was marked for
identification.)
MR. EPERSOTE: You didn't mark her
deposition as an exhibit?
‘MR ) SMITH: No. Neither of the
depositioné were marked.
BY MR. SMITH:
0 It says, auto steer is a driver assistance
feature and does not make your vehicle autonomous.

That's not an overstatement of the capability, is

it?
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A I'm sorry, and you said this appeared
where?
Q This is the message that comes up for the

agreement by the driver to enable, right?

A No one ever reads this. You never read

just accept, accept, accept.

0 Okay. I'm aékihg you about your opinion
that there were statements that the téechnology is
far more capable than it actudlly ¥s. This
statement is, that I just «read, this driver
assistant feature and does not make your vehicle
autonomous, that's mot| a statement?

A I wouldn'tyhave put this in the public

in that first, block.

@) So the people that this reaches are, if it

A - If they read it.

Q Okay. If they read. I'm not asking you
whether they read it or not. I'm asking --

A If they don't, but, okay.
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0 I'm asking you, let me ask you that. How,
do you have some data that shows that this message
is not read?

A I don't know if there have been any
studies, although John Lee just put out a new full
self-driving study that, I don't know if heAasked
that question. But just in general for  end-user
license agreements we know that, and there has been
plenty of research on this, peoplézjust accept,
accept, accept.

0 Do other manufaetu¥ers require this
agreement or just Tesla?

A Other mantifacturers give very similar
statements in owner's manuals.

Q Right, right.

A So,yvyes.

0 What I'm asking you about is a little
different, okay? Because this is not the owner's
manual. This comes up on the screen when you start
the vehicle, right?

A Yes. I can't say definitively for other

manufacturers whether or not they put a two, four,
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six, eight, ten, 11-line text, which I'm guessing is
around a couple of hundred words, I am not aware of
any other manufacturer that puts this much will text
up on a screen prior to starting the car.

0 And under the text, whatever it says, and
whether people drive it or not, there's a degclsion
that the driver has to make, whether to,enable the

autopilot or not enable the autopilot, Zxright?

A Yes, they accept it, that's)correct.
Q Okay. Now, what I'm,getting at is whether
or not anything in here, o¥e¥ -- what did you say,

is a statement that the' technology is far more
capable than it acttial¥ly is.

A I wouldn'ty as I said before, I don't
consider this document here to fit inside this block
because this \is not a public statement, when I say a
publicC “statement, I mean Elon Musk going on "60
Minutes" and showing everybody how you can drive
hands-free. That is a public statement.

0 But the driver of this vehicle, the
information on the vehicle itself sayé the driver

assistance feature doesn't make your vehicle
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autonomous, that's accurate?
A That is what Tesla is telling their
customers when they turn on the car, yes.
Q And that's not an overstatement of the
technology capability?
A You know, 1is it an overstatement? 4, I'm not
sure what you mean by overstatement.
0 Well, I'm sorry. Is it a statement that

the technology is far more capabléjzthan it actually
is? Those are your words.

A No, I said in that¥block I said public
statement.

0 I know. Buf{ I'm asking you if this
statement, see, (becawse I think that if the people
that are affected are the drivers and this is
something that's being said to the driver, that it's
relevant to this issue about what is being said to
the driver as to whether or not there's a statement
that the technology is far more capable than it
actually is. So what I'm asking you is just simply,
whether or not that first sentence is a statement

that the technology is far more capable than it
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actually is?

A I believe that this is a statement that
Tesla's making to the driver when they sit down and
start the car, a very long statement, and a very
wordy statement that is not being truly understood.

Q Okay. But that really wasn't even, my
question. My question to you, and the one you don't
want to answer i1s --

MR. EVERSOLE: Object tozthe form.

MR. SMITH: I'm sorxy, aI/won't say that.
She just hasn't answered it three times, so I
figured she didn't want to answer it.

MR. EVERSOLE: Don't figure.

MR. SMITH:y” The technology, this is not a
statement, that first sentence is not a
statement that the technology is far more
capable than it actually is.

A But you're leaving out an adjective and
I'm” just not going to, you know, the statement I
meant is when Elon Musk tells his engineers to fake
a video that goes viral on the Internet to make a

car look like it's driving around the city and they
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faked the test and they faked the video, that is a
public statement.
BY MR. SMITH:

0 So let's talk about what Tesla said that
this driver and whether or not any of those
statements indicate that the technology is far more
capable than it actually is and that fixst one is,
that first sentence that says this is a driver
assistance feature and does not make your vehicle
autonomous. And my question is not anything but, is

- that a statement that the 4echnology is far more
capable than it actually 4s, is 1it?

A I, you wollld,have needed to define
autonomous for the driver. I don't know that every
single driver would understand this sentence. When
you say #= autonomous can mean a lot of different
things to a lot of different people.

Q Okay. But this says it's not autonomous,
right, so this is saying not that it is autonomous,
that can mean a lot of different things, it's saying
it's not autonomous. And then it goes on to say,

please use it only if you will pay attention to the
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road, keep your hands on the steering wheel and be
prepared to take over at any time. That does not
overstate, I'm sorry, that is not a statement that
the technology is far more capable than it actually
is, 1s it?
MR. EVERSOLE: Object to the form« Asked
and answered.

A I think a driver is very confused when
they see Elon Musk on "60 Minuteg™ynot keeping his
hands on the steering wheel and making videos that
show just how much the cap cdn drive by itself. So
people tend to be visudl ‘greatures and so I think
it's confusing for drivers if they're seeing Elon
Musk driving with noyhands on, they're seeing videos
on the Intexnet with no one, with people driving
with no lhands on, they see that and then they don't
read /this.

BY MR. "SMITH:

@) And did Mr. Banner see any of those videos
that you just mentioned?

MR. EVERSOLE: Object to the form.

A I can never say whether or not Mr. Banner
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saw those.

BY MR. SMITH: .

o) You don't know?
A I don't know.
0 Okay. I just happen to, this is not going

to be an exhibit because I just pulled it upf I just
pulled up the driver manual for Florida. | And in the
first paragraph under preparing to drive, /it says
you dash the driver, it says, dritving)an automobile
is a huge responsibility, in erder to drive safely,
you must be fully engaged,{hands on the wheel, eyes
on the road, mind on driving. And isn't that
exactly what is being“told to the driver here about
Tesla? Use only if you will pay attention to the
road, keep your hands on the wheel and be prepared
to take over \at any time, isn't that -- |
MR. EVERSOLE: Objection to form.

Objection to form.

A I agree that this is what you tell your
driver, but then if you would put some technology in
the car to actually keep people's hands on the

wheels, then this would be a much more successful
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endeavor.
BY MR. SMITH:

Q So that's a whole other category of your
opinions, we're going to get to that. What I'm
talking about is statements that you say indicate
technology is far more capable than it actually is
and I know what you're talking about, what I jwant to
ask you about is whether these do, thefnext item
here says, auto steer is designed for use on
highways that have center dividers, lane, clear lane
markings and no cross traffi¢, right? 1Is that an
incorrect statement in any way?

A I agree that{this is what Tesla says on
its introductory screen. If they were serious about
safety then .they would not allow autopilot to
operate i#n domains where it is not qualified to
operaten

Q And again, that's another opinion, don't,
I'm trying not, trying to keep from you changing the
subject to another opinion, because we're going to
get to those, what I'm truly trying to get to about,

here, is the things that Tesla said not only
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publicly, but said to this driver and their
statements are in these agreements that come up on
the screen and then owner's manuals and I'm just
trying to make‘sure that I understand what we know
Mr. Banner had in his hands at least, he had
available to him, right, and he had that available
to him?

MR. EVERSOLE: Objection to form.

A So my statement does noti\say anything
about, my opinion does not say,anything about
individual statements, that first block in this is
very clearly talking about public statement.

BY MR. SMITH:

0 I understand exactly that. What I'm
trying to do,is to understand if any of your
criticisms of), the public statement also apply to the
language that the driver is specifically provided
withs

A Nowhere in my new opinion does it talk at
all about individual statements.

Q I know. So I'm going through these

individual statements to ask you whether or not they
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indicate the technology isgs far more capable than it

actually is, here it does not, correct?

A But this is not one of my opinions.

0 Okay. But it's, you are talking about
statements.

A No, I'm talking about public statements.

Q You are talking about a set of gstatements

that are public statements, and --

A To more than one person at a time.

Q And that you say can, create confusion,
right?

A Agreed.

Q So what I»want to look at is what the

statements are that ‘are actually made to the driver
to see if they are at all confusing, because this is
not confudsing,

A T have agreed, this is confusing. I think
this\statement is long, it's wordy, it doesn't
exactly drive -- define what autonomous is. So
would I have, do I think that this would have been a
good statement to give to the driver on the

introductory screen, no.
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Q So --

MR. EVERSOLE: I'm going to object to the
form, as you're testifying. Object to form.

Your opinions.

BY MR. SMITH:

Q Keep your hands on the steering wheel,
that's not confusing, that statement?

A If you're asking me does the\phrase keep
your hands on the steering wheel,”is that confusing,
it is not confusing to me, buf, 1t iIs embedded within
an extremely wordy paragraph¥that it is very
unlikely the drivers readw

0 Okay. And please, 1t says, please use it
only if you will payyattention to the road.

A I do appreciate that they're very polite.

Q They're pleading with the customer to
pleasé™pay attention to the road, aren't they? And
that\s*not confusing.

MR. EVERSOLE: Object to the form.

A But if you're seeing the CEO on television

and on the Internet not using his hands and you're

seeing advertisements about just how much the car
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can drive without hands on the steering wheel, I do
think it becomes very confusing.
BY MR. SMITH:

Q Can you point to a place where anybody at
Tesla has said that the auto steer system in the
2018 model S does not require hands on the wheel?

A I have not seen a specific statement that
has exactly that language, no.

Q And you hadn't seen one where someone says
that autopilot doesn't require, you/to have your

hands on the wheel?

A Yes, I've seen Elon Musk do it on "60
Minutes".
Q But in that didn't he say this is a

hands-on system and wasn't he on a closed circuit so
that he (dould, demonstrate this? He wasn't out on
the freeway with his hands off the wheel, was he?
A It was very much a wink --
MR. EVERSOLE: Objection.
A -- and a nod.
BY MR. SMITH:

0 But he didn't say it, so you're, so --
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A He took his hands off the steering wheel
and Leslie Stahl called him on it, so, yes, I've
seen that.

0 Yeah. Did he say anywhere in that that
this is a hands-off system?

MR. EVERSOLE: Object to the form:
A I did not hear him say it in that
inferview.
BY MR. SMITH:
Q Have you heard him sayi\if anywhere?
A I think actions .sspe€ak louder than words.
MR. EVERSOLE:" "Eorm.
BY MR. SMITH:

Q I'm agkingyyou about the words right now.
Have you ever seen him or heard him say, or anyone
at Teslarssay ‘that autopilot is a hands-off system?

A T never read in any document where anyone
assextéed specifically that it was a hands-off
system.

Q All right. ©Now, you know GMC Super Cruise
is a hands-off system, right? Can we refer to it as

that?
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A Yes. The industry calls it hands-free.
0 Hands-free, okay. We'll call it

hands-free. And there is no representation made
that auto steer in 2018 was hands-free?

| A That is not entirely true. The owner's
manual is very clear that if you take your hands
off, it will alert you in some period of time, so
this is where the confusion is. Driveks know and
indeed they're told in the owner!s\manual that if
they take their hands off, they will eventually be
notified and indeed they gét¥three strikes before
the system intervenes. “ Se the system does not
reinforce that you, should always be hands-free or
hands-on, it endourages you to sometimes be
hands-free.

Q Okay. That's another one of your opinions
we're geing to get to in a minute but what I want to
get to 1s the, the statements, are there statements
in the owner's manual that refer to this as
hands-free?

A There are many mentions --

MR. EVERSOLE: Form.
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A -- of hands-free in the system but it is,
the owner's manual is very clear that you can take
your hands off the steering wheel for periods of
time.

BY MR. SMITH:

Q I think I've got the wrong owner's{manual
here but this is saying, this is a 2018 autopilot.
Look at page 65. And you see this is about
autopilot. See at the top?

A I do.

@) And down at, undéerldimitations, one, two,
the first warning, you ‘see that?

A Um-hum.

Q It says, never depend on the components to
keep you safe, it is the driver's responsibility to
stay alert, drive actively and be in control of the
vehiglayatall times, right?

A It actually says drive safely and be in

control of the vehicle.

Q What did I say? I'm sorry, I read that
wrong. Let me just go back and read it correctly.
A Okay.
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0 Thank you. It says, never depend on these
components to keep you safe. It is the driver's

responsibility to stay alert, drive safely and be in
control of the vehicle at all times, right?

A I agree and it would be, it's confusing
for the driver that they can take their hands off
the wheel for significant periods of time.

Q Okay. And that's exactly what, /most
exactly what was said in the driying training
manual, isn't it?

A I'm sorry?

Q Keep your haridshon the wheel and your eyes
on the road.

MR. EVERSOKE: Form.
BY MR. SMITH:

Q Let)!s turn to the text page, look at page
67. s/And I"ve highlighted it for you there. It
saysy, traffic-aware cruise control does not
eliminate the need to watch the road in front of you
and to manually apply brakes when needed, correct?

A Yes, that's what it says.

0 And it says, primarily intended for
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driving on dry straight roads such as highways and
freeways, right?

A So that's very confusing because in this
statement that you just gave me on the screen, it
says, 1t should not be used on highways that have
very sharp turns and it's designed for use on
highways with no cross traffic. So the ,warning that
you just read to me is actually countex to what
you're saying here and so this ig a perfect
illustration, thank you, of tHe eonfusing messages
that the driver is receiving:

0 Yeah, I think yeu're confused. Because
the document you have¥in your right hand, which is
Exhibit 5, left/handy” says auto steer.

A I totally get it. I totally get it.

0 And, what we're in is the traffic-aware
cruiseé “gontrol.

A And I hear you but, so, this is where the
driver starts to get confused. The driver sees
traffic-aware of cruise control, this set of
messages, and so you're expecting a driver with no

formal training to remember that there's all these
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places that traffic-aware cruise control can't
operate, and then you gave them some other
information about auto steer. And so, again, you're
recommending to a driver who is not a trained expert
driver, not a test driver, to all of a sudden start
managing significant different messages that have,
that seem to be counter to one another. [It's very
confusing for a driver.
Q Okay. Let's go on to -~
MR. EVERSOLE: I'm goihg/to object to the
form of that question( and move to strike your
testimony during that question.
MR. SMITH: What did I say?
MR. EVERSOEE: She said she was confused.
I think it was improper, maybe it was a little
bit/rude.
MR. SMITH: Rude?
MR. EVERSOLE: Yes. Rude.
MR. SMITH: I was pointing out that she
was referring to the wrong section, that auto
steer and traffic record, crulise control, were

two different things and she was referring.

59
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A I'm used to mansplaining.

MR. EVERSOLE: Your definition. of rude is
different than mime. That's fine. You use
yours, but I think it's rude and I move to
strike it. That's all.

BY MR. SMITH:

0 All right. ©Let's, let me just gsay I don't
mean to be rude. I mean to be accurate, but I don't
mean to be rude. I was trying to e accurate to

point out that what you had in,your left hand was
talking about auto steer amd¥what you had in your
right hand was about traffic-aware cruise control.

A And, Joel, I!'1ll tell :you like I tell my '
teen daughter, let meg finish.

Q All right. Do you mean .let me finish, you
have more to \say?

A No, let me finish. Like, I'm trying to
explaln to you that yes, I recognize. that one is
abodt TACC and one is about auto Steér but now you
start to have all of these different conditions and
you're expecting you, you give the driver all the

warnings on the screen about all auto steer, you
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moveg out of your path and is stationary or slow

give them another bunch of warnings about
traffic-aware cruise control and you're expecting
someone who got no training, who went to the
dealership, they're learning everything basically
either by videos online or trial and error to try to
understand how to balance these limitationsand
constraints in the system.

Q Okay. So let's turn to page'68. There's
a warning there for traffic-aware“erulse control,
and it says, traffic-aware cruise, control cannot
detect all objects, especiallky in situations where
you're driving over 50 miles” an hour, right?

A I agree thatl s what it says.

Q And it saye, it may not brake, decelerate
when the vehicle or object is only partially in the

driving Yane ‘or when a vehicle you're following

moving vehicle or object is front of you, right?

A I agree that's what it says.

Q OCkay. And that's not an overstatement,
that's a limitation? That's not an overstatement of

the technology being far more capable than it
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actually is?

A I would say --

MR. EVERSOLE: Form.

A I would say it's a clear statement of the
operational design, domain, that autopilot does not
work in so it begs the question why you wouldd even
allow people to drive in autopilot in a,scenario
where you know it's not capable.

BY MR. SMITH:

Q And I know you want4toiget to that and
we're going to get to that, I promise you we're
going get to that, but ‘what IT'm trying to do is ask
you whether or not £his is something that overstates
the capability ¢f the machine.

A It is a statement of the machine's, a set
of limitations which I would like to also point out
is confusing and not in keeping with the statement
that\ 18 on the screen for the driver when they
originally accept to drive in autopilot.

0 All right. Let's look down at the last
sentence of that paragraph. It says, always keep

your eyes on the road when driving and be prepared
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to take corrective action as need. That's not
unclear, is it?

A I agree that that is a statement that is
buried inside your model, I'm not even sure this is
correct.

Q This is three, but it's the same.

A Right, okay. So I don't know,if this is
exactly in the model S 2018, but I agree that that
is what is in the manual.

Q All right. Let's flipiover to page 73,
which is about auto steer.{ And we were really
focused on whether this' was a hands-free system.
And if we look at thefirst warning under auto steer
it says, auto steer Ws a hands-on feature. You must
keep your hands on the steering wheel at all times,
right?

A T agree that's what it says. It is
curious why it is allowed to be operated while
you're allowed to operate hands-free if the
requirement is to keep your hands on.

Q Did other -- in your -- and what I'm

trying to do is understand if you've changed your
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testimony from previously?

A None of this has changed.

0 All right. So with respect to the
question I'm about to ask, previously you said that
the only other vehicle, a 2018 model year that had
auto steer was the Cadillac. Do you remember /jsayilng
that?

A Yes, I don't remember if I was talking at
that time about as a competitor tozTesla. I know
the Mercedes also had it, the<4forward, whatever, S

class, but I was talking about competitors to Tesla.

Q A1l right. Go to 118.

A Of my deposition?

0 Yes, gorryy And I'm just trying to make
sure this is the same. We were talking about driver

monitorirtg like we are now, and this says, Tesla
driver wonitoring system should only be compared to
Cadillacs because these are the only two cars,
egspécially in 2019, that had the capability for auto
steering. Is that a correct statement?

MR. EVERSOLE: Object to the form. Is

this an update deposition or are you
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cross-examining her on the last deposition?
MR. SMITH: I'm not cross-examining her,

I'm asking her to update her testimony on that

issue if that, if she thinks that's correct.
MR. EVERSOLE: No, you are not asking her

about an update. You're asking her if4that's

correct at that time. That's --

BY MR. SMITH:

0 Well, in 2000, in this, medel year, what
vehicles had auto steer?

A In -- the Mercedes¥S Class 480 or whatever
that, I know that they ‘also had a version of auto
steering but if I precall, we were talking about
driver monitoring sygtems and I was referencing
Cadillac because I think Cadillac has a superior
driver meonitoring system. So that is why I'm
talkifigyabout Cadillac in this case.

@) Yeah, and I think what you said, and I'm
not”trying to cross-examine you on your prior
testimony, but I've read it recently, so I think you
were talking about the driver-facing camera issue

which is another one of the boxes in your Exhibit 2.
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