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UNITED STATES COURT OF APPEALS FEB 6 2020
MOLLY C. DWYER, CLERK
FOR THE NINTH CIRCUIT U.S. COURT OF APPEALS
OPEN SOURCE SECURITY, No. 18-15189/18-16082

INC., ET AL.,
D.C. No. 3:17-cv-04002-LB
Plaintiffs-Appellants,

V. MEMORANDUM*

BRUCE PERENS,

Defendant-Appellee.

Appeal from the United States District Court
for the Northern District of California
Laurel D. Beeler, Magistrate Judge, Presiding

Argued and Submitted January 22, 2020
San Francisco, California

Before: W. FLETCHER and R. NELSON, Circuit Judges, and MOLLOY,™
District Judge.

Open Source Security, Inc., appeals the district court’s dismissal of its
defamation lawsuit against Bruce Perens for his blog posts criticizing Open

Source’s software redistribution policy. It also challenges the court’s award of

*

This disposition is not appropriate for publication and is not precedent
except as provided by Ninth Circuit Rule 36-3.

&k

The Honorable Donald W. Molloy, United States District Judge for the
District of Montana, sitting by designation.
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attorneys’ fees under California’s anti-SLAPP statute, Cal. Code Civ. Proc.
§ 425.16. We have jurisdiction under 28 U.S.C. § 1291, and we affirm.

A dismissal under Rule 12(b)(6) is reviewed de novo. Vess v. Ciba-Geigy
Corp. USA, 317 F.3d 1097, 1102 (9th Cir. 2003). The grant of a motion to strike
under California’s anti-SLAPP statute is also reviewed de novo. Id. An award for
attorneys’ fees pursuant to the anti-SLAPP statute is reviewed for abuse of
discretion. Graham-Sult v. Clainos, 756 F.3d 724, 751 (9th Cir. 2014).

1. To be actionable under California defamation law, statements of opinion
must “expressly or impliedly assert a fact that is susceptible to being proved false,
and must be able reasonably to be interpreted as stating actual facts.” Coastal
Abstract Serv., Inc. v. First Am. Title Ins. Co., 173 F.3d 725, 730 (9th Cir. 1999)
(internal quotation marks omitted). Whether a statement declares or implies an
assertion of a fact is question of law assessed under the totality of the
circumstances. Franklin v. Dynamic Details, Inc., 116 Cal. App. 4th 375, 385
(2004).

2. Perens’s statement that “GPL version 2 section 6 explicitly prohibits the
addition of terms such as [Open Source’s] redistribution prohibition™ is not facially
false given the Public License’s admonition that “You may not impose any further
restrictions on the recipients’ exercise of the rights granted herein.” Rather, the

parties dispute whether Perens’s opinions about the meaning of “further
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restrictions” are defamatory. The premise of Open Source’s claim is that the
statements made in Perens’s blog posts are false because Open Source’s user
agreement does not impose a further restriction. That premise can be squarely
rejected, as explained by the district court, under Coastal, 173 F.3d at 731-32.

3. Further, Perens’s statements do not “impl[y] a provably false assertion of
fact.” See Wong v. Tai Jing, 189 Cal. App. 4th 1354, 1370 (2010). “A statement
of opinion based on fully disclosed facts can be punished only if the stated facts are
themselves false and demeaning.” Franklin, 116 Cal. App. 4th at 387 (internal
quotation marks omitted). Perens’s posts provide sufficient information and
context to allow readers to accept or reject his opinions. Open Source presents no
authority to support its theory that a blog must present both sides of an argument to
prevent a defamation suit. To the contrary, the context of Perens’s posts signaled
the one-sided nature of his statements. The posts were made on his personal blog
and are replete with opinion qualifiers. Though California has rejected “the notion
that merely couching an assertion of a defamatory fact in cautionary language . . .
necessarily defuses the impression that the speaker is communicating an actual
fact,” Overstock.com, Inc. v. Gradient Analytics, Inc., 151 Cal. App. 4th 688, 704
(2007), Perens’s use of such language here is relevant to his audience’s
understanding of his statements. Moreover, Perens allowed public comment on his

posts, which fueled public debate. Other than its insistence on the inclusion of
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contrary opinions and its disagreement with his fundamental conclusion, Open
Source does not identify any facts Perens omitted or misconstrued.

4. Nor does Perens’s status as an expert change the result under the
circumstances. Perens has held himself out as an expert in the open-source
software industry and is widely recognized as such. But Open Source overreaches
by advocating a specific rule that opinion statements by experts are automatically
actionable. As discussed above, the relevant inquiry is the totality of the
circumstances. See id. at 701; Wilbanks v. Wolk, 121 Cal. App. 4th 883, 901-04
(2004). The speaker’s knowledge and experience, as well as the audience’s
reliance on the speaker’s experience, are merely part of that inquiry. Open Source
also recognizes Perens’s audience is not the general public. Rather, the posts were
shared on Perens’s own open-source blog and Slashdot, which is “a website well
known by programmers and software developers” and were read by “professional
colleagues and business partners.” “[T]he knowledge and understanding of the
audience” therefore belies readers’ blind reliance. Franklin, 116 Cal. App. 4th at
389. Ultimately, Perens’s blog posts “expressed [his] opinions and fully disclosed
provably true facts on which the opinions were based.” Id. at 378. Thus, they are
not actionable defamation.

5. Open Source’s false light claim fails because it is based on the same

statements as the defamation claim. See Eisenberg v. Alameda Newspapers, Inc.,
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74 Cal. App. 4th 1359, 1385 n.13 (1999). Additionally, because the blog posts are
not actionable and therefore not “wrongful,” Open Source has failed to plead a
claim for intentional interference. Korea Supply Co. v. Lockheed Martin Corp., 63
P.3d 937, 953-54 (Cal. 2003).

6. Perens is also the prevailing party for the purposes of fees. Cal. Code
Civ. Proc. § 425.16(c)(1). Perens has shown that Open Source’s claim “aris[es]
from” his conduct “in furtherance of” his exercise of free speech “in connection
with a public issue.” § 425.16(b)(1). Even assuming the impact of Perens’s posts
is limited to the open-source software community, California has recognized that
an issue may meet the public interest threshold by being of critical interest “to only
a limited but definable portion of the public[ or] a narrow segment of society.”
Hailstone v. Martinez, 169 Cal. App. 4th 728, 737 (2008). Additionally, Open
Source “cannot demonstrate a probability that it will prevail on its claim”
considering the Rule 12(b)(6) dismissal. § 425.16(b)(1); see Vess, 317 F.3d at
1110.

7. A district court’s award of attorneys’ fees should only be set aside if the
court “applied the wrong test or standard” or had “no reasonable basis” for its
determination. Graham-Sult, 756 F.3d at 751. While the district court correctly
identified the applicable standard, Open Source argues it inappropriately conflated

“attorneys of comparable skill, experience, and reputation” with “large law firms
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with comparable quality and prestige.” That language, however, does not appear
in the district court’s order. Open Source’s focus on the “similar work™ factor in
the inquiry, see Chalmers v. City of Los Angeles, 796 F.2d 1205, 1210—-11 (9th Cir.
1986), 1s rather an indirect challenge to Perens’s counsel of choice, not the district
court’s misidentification or misapplication of the correct legal standard.

8. There is also a reasonable basis for the district court’s rate determination.
The burden is on the fee applicant to “produce satisfactory evidence” of prevailing
rates. Camacho v. Bridgeport Fin., Inc., 523 F.3d 973, 980 (9th Cir. 2008). That
burden can be satisfied by attorney affidavits and rate determinations in other
cases. Id. A district court can also rely, in part, on its own knowledge and
experience. Ingram v. Oroudjian, 647 F.3d 925, 928 (9th Cir. 2011). Here, the
district court recognized that “O’Melveny submitted only declarations by
O’Melveny lawyers,” but determined that was sufficient because “they
contextualized their rates by reference to market-research data” and those rates
were consistent with the district court’s own experience. The record shows that the
district court considered all the evidence submitted but chose, based on that
evidence and its own experience, to adopt the rates proposed by Perens. Given the
deferential standard of review, the district court’s first-hand experience with this

case, and its “concise but clear explanation” of its rate determination, Hensley v.

Eckerhart, 461 U.S. 424, 437 (1983), the award is affirmed.
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AFFIRMED.
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United States Court of Appeals for the Ninth Circuit

Office of the Clerk
95 Seventh Street
San Francisco, CA 94103

Information Regarding Judgment and Post-Judgment Proceedings

Judgment
. This Court has filed and entered the attached judgment in your case.
Fed. R. App. P. 36. Please note the filed date on the attached
decision because all of the dates described below run from that date,
not from the date you receive this notice.

Mandate (Fed. R. App. P. 41; 9th Cir.R. 41-1 & -2)

. The mandate will issue 7 days after the expiration of the time for
filing a petition for rehearing or 7 days from the denial of a petition
for rehearing, unless the Court directs otherwise. To file a motion to
stay the mandate, file it electronically via the appellate ECF system
or, if you are a pro se litigant or an attorney with an exemption from
using appellate ECF, file one original motion on paper.

Petition for Panel Rehearing (Fed. R. App. P. 40; 9th Cir. R. 40-1)
Petition for Rehearing En Banc (Fed. R. App. P. 35; 9th Cir. R. 35-1 to -3)

(1) A. Purpose (Panel Rehearing):
. A party should seek panel rehearing only if one or more of the following
grounds exist:
> A material point of fact or law was overlooked in the decision;
> A change in the law occurred after the case was submitted which
appears to have been overlooked by the panel; or
> An apparent conflict with another decision of the Court was not
addressed in the opinion.
. Do not file a petition for panel rehearing merely to reargue the case.

B.  Purpose (Rehearing En Banc)

. A party should seek en banc rehearing only if one or more of the following
grounds exist:

Post Judgment Form - Rev. 12/2018 1
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> Consideration by the full Court is necessary to secure or maintain

uniformity of the Court’s decisions; or

The proceeding involves a question of exceptional importance; or

> The opinion directly conflicts with an existing opinion by another
court of appeals or the Supreme Court and substantially affects a
rule of national application in which there is an overriding need for
national uniformity.

v

(2) Deadlines for Filing:

. A petition for rehearing may be filed within 14 days after entry of
judgment. Fed. R. App. P. 40(a)(1).

. If the United States or an agency or officer thereof is a party in a civil case,
the time for filing a petition for rehearing is 45 days after entry of judgment.
Fed. R. App. P. 40(a)(2).

. If the mandate has issued, the petition for rehearing should be
accompanied by a motion to recall the mandate.

. See Advisory Note to 9th Cir. R. 40-1 (petitions must be received on the
due date).

. An order to publish a previously unpublished memorandum disposition
extends the time to file a petition for rehearing to 14 days after the date of
the order of publication or, in all civil cases in which the United States or an
agency or officer thereof is a party, 45 days after the date of the order of
publication. 9th Cir. R. 40-2.

(3) Statement of Counsel
. A petition should contain an introduction stating that, in counsel’s
judgment, one or more of the situations described in the “purpose” section
above exist. The points to be raised must be stated clearly.

(4) Form & Number of Copies (9th Cir. R. 40-1; Fed. R. App. P. 32(c)(2))
. The petition shall not exceed 15 pages unless it complies with the
alternative length limitations of 4,200 words or 390 lines of text.
. The petition must be accompanied by a copy of the panel’s decision being

challenged.

. An answer, when ordered by the Court, shall comply with the same length
limitations as the petition.

. If a pro se litigant elects to file a form brief pursuant to Circuit Rule 28-1, a

petition for panel rehearing or for rehearing en banc need not comply with
Fed. R. App. P. 32.

Post Judgment Form - Rev. 12/2018 2



Case: 18-15189, 02/06/2020, I1D: 11587462, DktEntry: 52-2, Page 3 of 4

. The petition or answer must be accompanied by a Certificate of Compliance
found at Form 11, available on our website at www.ca9.uscourts.gov under
Forms.

. You may file a petition electronically via the appellate ECF system. No paper copies are
required unless the Court orders otherwise. If you are a pro se litigant or an attorney
exempted from using the appellate ECF system, file one original petition on paper. No
additional paper copies are required unless the Court orders otherwise.

Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1)
. The Bill of Costs must be filed within 14 days after entry of judgment.
. See Form 10 for additional information, available on our website at
www.ca9.uscourts.gov under Forms.

Attorneys Fees
. Ninth Circuit Rule 39-1 describes the content and due dates for attorneys fees
applications.
. All relevant forms are available on our website at www.ca9.uscourts.gov under Forms
or by telephoning (415) 355-7806.

Petition for a Writ of Certiorari
. Please refer to the Rules of the United States Supreme Court at
www.supremecourt.gov

Counsel Listing in Published Opinions
. Please check counsel listing on the attached decision.
. If there are any errors in a published opinion, please send a letter in writing
within 10 days to:
> Thomson Reuters; 610 Opperman Drive; PO Box 64526; Eagan, MN 55123
(Attn: Jean Green, Senior Publications Coordinator);
» and electronically file a copy of the letter via the appellate ECF system by using
“File Correspondence to Court,” or if you are an attorney exempted from using
the appellate ECF system, mail the Court one copy of the letter.

Post Judgment Form - Rev. 12/2018 3
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UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

Form 10. Bill of Costs

Instructions for this form: http://www.ca9.uscourts.gov/forms/form10instructions.pdf

9th Cir. Case Number(s)

Case Name

The Clerk is requested to award costs to (party name(s)):

I swear under penalty of perjury that the copies for which costs are requested were
actually and necessarily produced, and that the requested costs were actually
expended.

Signature Date
(use “s/[typed name]” to sign electronically-filed documents)

COST TAXABLE REQUESTED
(each column must be completed)
No. of  Pages per TOTAL
DOCUMENTS / FEE PAID Copies Copy Cost per Page COST
Excerpts of Record* $ $

Principal Brief(s) (Opening Brief; Answering
Brief; 1st, 2nd , and/or 3rd Brief on Cross-Appeal; $ $
Intervenor Brief)

Reply Brief / Cross-Appeal Reply Brief $ $
Supplemental Brief(s) $ $
Petition for Review Docket Fee / Petition for Writ of Mandamus Docket Fee $

TOTAL: |$

*Example: Calculate 4 copies of 3 volumes of excerpts of record that total 500 pages [Vol. 1 (10 pgs.) +
Vol. 2 (250 pgs.) + Vol. 3 (240 pgs.)] as:

No. of Copies: 4; Pages per Copy: 500; Cost per Page: $.10 (or actual cost IF less than $.10);

TOTAL: 4 x 500 x $.10 = $200.

Feedback or questions about this form? Email us at forms@ca9.uscourts.gov

Form 10 Rev. 12/01/2018
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