~

3 Case 1:18-cv-21082-KMW Document 11 Entergd on FLSD Docket 03/21/2018 Page 1 ’of 53
Filing # 68003440 E-Filed 02/15/2018 10:58:36 AM

IN THE CIRCUIT COURT OF THE
ELEVENTH JUDICIAL CIRCUIT IN AND
FOR MIAMI-DADE COUNTY, FLORIDA

CIRCUIT CIVIL DIVISION
casEno. GO/ {76¢ CAC)

A&FE ADVENTURES LLC, a Florida limited
liability company, and M&A GROUP, LLC, a
Florida limited liability company,

Plaintiffs,
CLASS REPRESENTATION
V.

ORACLE AMERICA, INC., a Delaware
corporation,

Defendant.
/

CLASS ACTION COMPLAINT AND DEMAND FOR JURY TRIAL

Plaintiffs, A&E ADVENTURES LLC, a Florida limited liability company (“A&E”), and
M&A GROUP, LLC, a Florida limited liability company (“M&A”) (collectively, the “Plaintiffs”),
file this Class Action Complaint on behalf of themselves and a similarly situated individuals
pursuant to Rule 1.220, Fla. R. Civ. P., against Defendant, ORACLE AMERICA, INC., a Delaware
corporation (“Oracle”), and allege:

Jurisdiction, Parties, and Venue

1. This is an action for damages in excess of Fiﬁeen Thousand Dollars ($15,000.00),
exclusive of interest, attorneys’ fees, and costs, over which this Court has jurisdiction pursuant to
Fla. Stat. § 26.012.

2. A&E is a Florida limited liability company whose principal place of business is in

Broward County, Florida.
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3. M&A is a Florida limited liability company whose principal place of business is in
Broward County, Florida.

4. Oracle is a Delaware corporation whose principal place of business is in Redwood
Shores, California, and who maintains an agent or other representative in Miami-Dade County,
Florida.

5. Venue is proper in Miami-Dade County, Florida becanse Oracle has an agent or
other representative in said county.

General Allegations

6. . On or about September 8, 2014, O;acle acquired Micros Systems, Inc. (“Micros”),
the manufacturer of the Restaurant Enterprise Solution 3700 Point-of-Sale system (the “RES
3700™).

7. The RES 3700—whose uses include the processing of food and beverage orders and
payments—is among the most widely-used point-of-sale systems in the food, beverage, and
hospitality industry worldwide

8. Sihce its acquisition of Micros, Oracle has purposefully and knowingly engagedina
deliberate and purposeful scheme to force owners of the RES 3700 to abandon that system and
upgrade (at a substantial cost) to Oracle’s subscription-based Simphony Point-of-Sale system
(“Simphony”).

9. As discussed below, in furtherance of that scheme, Oracle has: (1) failed and refused
to provide adequate support to operators of the RES 3700; (2) taken “Red Keys” — USB drives
containing license code enabling upgrades to the RES 3700’s software — from users, thereby
preventing them from upgrading their RES 3700 systems; (3) failed to provide support for credit

and debit cards containing computer chips (known as “EMYV,” which stands for Europay,
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MasterCard, Visa), the new global standard in payment security; (4) refused to acknowledge the
validity of licenses for RES 3700 software purchased from and delivered by Micros/Oracle; and (5)
prevented operators of the RES 3700 from obtaining necessary support from third parties.

10.  Oracle has deceptively held itself out as providing support for fhe RES 3700 when,
in fact, it was engaged in a deliberate scheme to deprive the owners of those systems with adequate

support in order to force them to upgrade to Simphony.

Allegations Specific to Plaintiffs

A. Plaintiffs’ Acquisition and Deployment of RES 3700 Systems

11.  Plaintiffs own and operate, among other businesses, 2 number of family
entertainment centers in Florida.

12.  Inearly 2010, Plaintiffs acquired five (5) RES 3700 systems (the “Systems”).

13.  On or about April 23, 2010, A&E and Micros entered into those certain Sales
Contracts to deploy one (1) of the Systems at A&E’s Miami, Florida center and one (1) of the
Systems at A&E’s Tampa, Florida center. A true and correct copy of the Sales Contracts are
attached as Composite Exhibit “A.”

14.  The Sales Contracts provide in relevant part:

Upon payment in full of all sums due under this Sales Contract, MICROS grants to

[A&E] a nonexclusive nontransferable license to use the software identified on the
first page of this Sales Contract. . ..

15. At the suggestion of Micros’s agents, for each of their five (5) Systems, Plaintiffs
purchased a “Red Key” —a USB drive containing license code enabling upgrades to the System’s

software.

16.  Subsequent to Plaintiffs’ acquisition of these “Red Keys,” A&E engaged Micros to
perform various and regular necessary software upgrades on A&E’s Miami and Tampa Systems,

which Micros performed using said “Red Keys.”
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B. Qracle’s Acquisition of Micros

17.  On or about September 8, 2014, Oracle acquired Micros, and thereby succeeded to
Micros’s rights and obligations under the Sales Contracts.

C. Oracle’s Deficient Deployment of Fort Myers System

18.  On or about October 9, 2015, M&A engaged Oracle to deploy one of the five (5)
Systems at its Fort Myers, Florida center. (See Invoice, a true and correct copy of which attached 2;.8
Exhibit “B.”)

19.  The services provided by Oracle were deficient, however, as the Fort Myers
System’s software has malfunctioned continuously since that time.

20. M&A notified Oracle of these malfunctions immediately after the Fort Myers
System’s deploymént.

71.  On or about December 9, 2015, M&A engaged Oracle, pursuant to the terms of that
certain Executable Quote (a true and correct COpy of which is attached as Exhibit “C”), to remedy
the software malfunctions affecting the now deployed Fort Myers System.

22.  Similar to the April 23, 2010 Sales Contract with Micros, the Oracle Executable
Quote provides in relevant part:

Upon payment for Services, You have the non-exclusive, non-assignable, royalty

free, perpetual, limited right to use for Your internal business operations anything
developed by Oracle and delivered to You under this order . . . .

23. Oracle billed M&A for sixteen (16) hours of service it claimed to have performed on
the Fort Myers System’s software between December 2015 and January 2016. (See Invoice, a true
and correct copy of which is attached as Exhibit “D.”)

24.  Those services, however, were also deficient, as the Fort Myers System’s software

subsequently continued malfunctioning.
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D. Oracle’s Upgrade of Miami and Tampa System Software

25.  During the summer of 2016, A&E engaged Oracle to perform software upgrades on
the Miami and Tampa Systems.

26.  Oracle performed those software upgrades and billed A&E for nineteen (19) hours
of service it claimed to have performed on each of the Miami and Tampa Systems. (See Invoices,
true and correct copies of which are attached as Composite Exhibit “E.”)

E. Oracle’s Attempted Repairs of Ft. Myers System Software

27.  On or about February 15, 2017, M&A engaged Oracle, pursuant to the terms of that
certain Ordering Document (a true and correct copy of which is attached as Exhibit “F”), to repair
and de-bug the Fort Myers System’s software.

28.  Not only did Oracle’s technicians fail to correct the Fort Myers System’s software
malfunctions, the work Oracle performed caused the System to crash, resulting in M&A'’s total
inability to complete any transactions at its Fort Myers center the weekend of March 25, 2017,
which in turn resulted in a substantial loss of revenue by M&A.

29.  Although Oracle technicians were subsequently able to get the Fort Myers System
operational, they were unable to remedy the System’s software malfunctions, which continue to this
day.

30.  Despite demand, Oracle has failed and refused to remedy its defective work

performed on the Fort Myers System’s software.

F. Oracle’s Refusal to Verify Plaintiffs’ Software Licenses
31.  Dissatisfied with Oracle’s failure and refusal to perform the work necessary to

correct the Oracle-deployed Fort Myers System’s software malfunctions, Plaintiffs have attempted
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to engage third-party Postec, Inc. (“Postec”) to repair the Fort Myers System’s software, and to
deploy Plaintiffs’ remaining two (2) unused Systems at new locations.

32.  Postec has advised Plaintiffs that, in order to perform any work on the Systems, it
must first receive confirmation from Oracle that Plaintiffs have valid licenses for the Systems’
software.

33.  Oracle, however, has advised Plaintiffs that—despite the express licenses granted by
the Micros Sales Contracts, despite Plaintiffs purchasing, at Micros’ suggestion, “Red Keys”
containing software license code, and despite Micros and Oracle having performed (and Plaintiffs
having paid for) upgrades and repairs of the Miami, Tampa, and Fort Myers Systems’ software—it
is Oracle’s position that Plaintiffs lack valid licenses for the Systems’ software.

34.  As a consequence of Oracle failing to repair the Fort Myers System’s software as
A&E had paid for, and preventing Plaintiffs from obtaining those services from Postec, Plaintiffs
cannot make reliable use of the Fort Myers System, resulting in ongoing losses to that business.

35.  Further, by preventing Plaintiffs from engaging third-party Postec, Oracle has also
made it impossible for Plaintiffs to properly process EMV card payments with their Systems, and
thereby comply with the Payment Card Industry Data Security Standard (“PCI DSS”). As a
consequence of Plaintiffs’ non-compliance with PCI DSS, Plaintiffs now automatically lose all
credit card disputes, which has resulted in tens of thousands of dollars of lost revenue.

36.  Although A&E has deployed at its Miami center a third-party system that accepts

EMV cards, the interface between that system and the Micros payment module consistently

malfunctions, causing credit card payrments to be lost in transmission and never to be found, with

corresponding losses to A&E for those lost payments.
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37.  Moreover, Oracle’s confiscation of Plaintiffs’ “Red Keys,” and its refusal to
acknowledge the validity of the Plaintiffs’ Systems’ software licenses has also prevented Plaintiffs
from deploying the two (2) unused Systems at new locations.

38.  Unable to deploy these two (2) Systems, Plaintiffs have been required to purchase
new point-of-sale systems, at significant expense, for those locations.

39.  All conditions precedent, if any, to the commencement of this action have either
occurred or been performed, ‘wajved, or excused.

40. Plaintiffs hav’e retained the undersigned counsel to prosecute this action, for which
they have agreed to pay said counsel a reasonable fee for their services.

Al.  Plaintiffs state that all relevant agreements not attached hereto are in Oracle’s
possession and will be made part of the pleadings once obtained through discovery.

COUNT I - BREACH OF CONTRACT

42.  Plaintiffs repeat and reallege Paragraphs 1 through 41 as if fully set forth herein.

43.  Valid contracts — the Executable Quote and Ordering Document — exist between
M&A and Oracle, whereby Oracle agreed to perform certain software services, namely the
deployment of the Fort Myers System and repair of its malfunctioning software.

44.  The services Oracle provided to M&A were deficient insofar as they failed to either
properly deploy that System or remedy its software malfunctions. |

45.  Pursuant to express Warranties contained in the Executable Quote and Ordering
Document, Oracle is ob]igated to re-perform th'ese’ deficient services.

46.  Oracle has breached those Contracts by failing and refusing to re-perform the
services or take other commercially reasonable steps to correct these malfunctions.

47.  As a direct and proximate result of that breach, M&A has sustained damages in the

form of a malfunctioning System causing continuous business losses.

7
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48.  Because Oracle has not only failed to correct the malfunctions, but has also
prevented M&A from instead’ obtaining repair services from Postec, money damages from Oracle
are inadequate to remedy the foregoing breach.

49. M&A therefore respectfully requests that this Court enter either: (i) an order of
specific performance requiring Oracle to take commercially reasonable steps to repair the Fort
Myers System’s software; or (i) an order requiring Oracle to permit and pay for such repair services
to be performed by Postec or other qualified servicer.

50.  Absent the requested order, M&A will sustain irreparable harm by not being able to
reliably use or obtain repairs to its Fort Myers System.

WHEREFORE, Plaintiff, M&A GROUP, LLC, respectfully requests that this Court enter
judgment in its favor and against Defendant, ORACLE AMERICA; INC., for specific performance
or damages, interest, attorneys’ fees, costs, and such other and further relief which this Court deems
just and proper.

COUNT II - TORTIOUS INTERFERENCE WITH BUSINESS RELATIONSHIP

51. Plaintiffs repéat and reallege Paragraphs 1 through 41 as if fully set forth herein.

52, Plaintiffs have attempted to engage Postec to perform work on the Systems.

53.  Oracle knows of the business relationship or expectancy between Plaintiffs and
Postec.

54.  Specifically, Oracle knows that Plaintiffs are attermpting to obtain from Postec
services essential to the operation 6f thé Systems.

55.  Oracle, however, has intentionally interfered with the relationship or expectancy
between Plaintiffs and Postec by refusing to acknoWledge the validity of the Systems’ softwa;e

licenses.
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56.  As aproximate result of the foregoing interfgrence by Oracle, Plaintiffs are unable to
engage Postec’s services, and are thus unable to use and maintain the Systems, which has in turn
proximately caused Plaintiffs to sustain damages.

57.  Such damages include lost profits, which losses wéfe reasonably foreseeable by
Oracle.

WHEREFORE, Plaintiffs, A&E ADVENTURES LLC and M&A GROUP, LLC,
respectfully request that this Court enter judgment in their favor and against Defendant, ORACLE
AMERICA, INC., for damages, interest, attorneys’ fees, costs, and such other and further relief
which this Court deems just and proper.

COUNT III - DECLARATORY JUDGMENT

58.  Plaintiffs repeat and reallege Paragraphs 1 through 41 as if fully set forth herein.

59.  Plaintiffs have valid licenses to thé Systeﬁls’ software by virtue of the Sales
Contracts, Plaintiffs’ purchase of “Red Keys” at Micros’s suggestion, and Oracle’s installation of
upgrades to the Systems’ software.

60.  Oracle, howevér, refuses to acknowledge the validity of the Systems’ software
licenses

61. Because Postec requires such acknowledgment in order to perform service on the
Systems’ software, and Oracle refuses to provide such acknowledgment, Plaintiffs are unable to
obtajn essential support for their Systems.

62.  Plaintiffs and Oracle thus have an actual, present, adverse and antagonistic interest in

whether Plaintiffs have valid licenses for the Systems” software.
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63. - Because Plaintiffs are unable to obtain sérvices from Postec that are essential to the
use and maintenance of the Systems, there is a bona fide, aétual, present practical need for a
declaration as to the validity of the Systems’ software licenses.

64.  The declaration squght deals with a present ascertained or ascertainable set of facts —
the terms of the agreements and course of dealing between Plaintiffs and Oracle.

65.  The validity of the Systems’ software licenses is dependent upon the law applicable
to those facts.

66.  The antagonistic and adverse interests are all before the court by proper process, and
the relief sought is not merely the giving of legal advice by the courts or the answer to questions
kpropounded from curiosity.

WHEREFORE, Plaintiffs, A&E ADVENTURES LLC and M&A GROUP, LIC,
respectfully request that this Court enter judgment in their favor and against Defendant, ORACLE
AMERICA, INC., declaring that Plaintiffs possess valid licenses for the Systems’ software, together
with attorneys’ fees, costs, and such other and further relief which this Court deems just and’proper.

Class Representation Allegations

67.  Plaintiffs repeat and reallege Paragraphs 6 through 10 as if fully set forth herein.

68.  Plaintiffs are not unique in the aforementioned difficulties they have experienced
with Oracle, which are instead ‘cﬂommon toall operatorsk of the RES 3700.

9.  Recent testimonials from other RES 3700 users regarding their difficulties with
Oracle are replete on the World Wide Web. Some examples: |
a. .Da_ra Maleki, CEO of RMS Franchise Group — “THE WORST CUSTOMER

SERVICE EVER. ... NO TECHNICIANS A TRULY HORRIBLY RAN
 COMPANY I CANT BELIEVE THEY ARE THIS LARGE OF A COMPANY.”

(bttps://www .capterra.com/ p/l 13869/Oracle-Hosgitalitv-PQS/ )

b. Dbminic Fielden, President of Rocky Mountain Flatbreach — “It was good when 1t
was Micros but since Oracle bought them its appalling. . .. Ithink selling to Oracle

10
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has reduced the customer focus. . . . They are very slow to respond and about as far
from being customer centric as possible. Pity as [] I say I was quite happy with
Micros and have another location coming up next year. Having spoken to other
POS companies I am now considering changing all my systems.” (Id.)

C. Frank Lyons, President of Contav, LLC — “Oracle Hospitality is an Abomination!! . .
. There is absolutely nothing good to say about Oracle Hospitality. I have no idea
how they are still in business and why they haven’t been sued out of existence! . . .

Why hasn’t anyone filed a class action suit against Oracle to recover our losses?”
1. ‘

d. Frank Staiger, President of Fraser River Lodge — “Why is Oracle-Micros still in
business? . . . Termrible customer service. Getting the runaround for 3 weeks.
Nobody seems to be responsible for anything. Running in circles. . . . Headaches
with perhaps the most disorganized company ever dealt with. Not sure how they are
still in business. We will be letting our equipment from Micros go and switch to a
provider with customer service.” (Id.)

e. Rose Wong, owner of the Pearl Asian Kitchen — “No live support. No software
support. No service. No knowledgeable people working for the company.
Fragmented help. . . . My 3700 [Mlicros is less than a year old. Purchased

maintenance contract and was ASSURED it has hardware and software support. Not
true. All kinds of programming glitches that I had to live with for months with no
help from support. For months I had email communications with a contract renewal
sales person (the same person who sold me the first contract) about getting
SOFTWARE support help/ contract. Now there is a ‘fatal hard drive’ error message
when credit card processing company tried to install a terminal that can take chip
cards since Micros still does not have the technology to do so. I tried again and [sic]
again technical support said they can help but they have to submit a billable ticket.
This is a software problem. Back to same sales person for help with getting software
contract. Today got an email from her saying my same contract that has not worked
and that has not expired was ‘activated’ and ‘renewed’ and it should work.
I cannot believe what T was reading. This is months of communications back and
forth about NO SOFTWARE HELP. To date I paid for 2 contracts with the same
number that specified ‘hardware technical support’ but still have a piece of -
equipment that cannot accept chip card reader. And that have all kinds of glitches no
one seem to know why. . . . Buyer beware!” (Id.)

f. Stephanie Koyama, the Silver Spur — “This is a terrible company. Each time I call
‘tech support’ the people on the other end literally read out of the manual I have. I
~ place requests forcalls back they promise to call and never do. Nobody knows what
they are doing. Seems like a small jenky call center. And each time I call they ask
the same questions about my business and account so there are no notes kept on their
system to help their paying customers.” (Id.)

g,  Ed Griffith, Courtyard Marriott — “Horrible service! 11 ... Use another platform. The
service for their POS products is worse than horrible. Support communicates poorly

11
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aqd failed to communicate with customers. Have NEVER had a positive experience
with Oracle since they assumed Micros POS support.”

h. Aaron Mackee, Senior Hospitality Analyst —~ “I currently have over 300 POS
workstations deployed across multiple Micros platforms including Simphony 1x and
Res 3700, as well as a number of hotels running Opera PMS. Dealing with Micros
since the [O]racle takeover is the most painful customer service I have ever had to
deal with in 20+ years in the hospitality industry. Their sales process is broken to
the point where it is almost impossible to get a timely quote, and their support
services are beyond useless. I would literally recommend going with ANY other
provider before having to deal with Oracle Hospitality.” (Id.)

i Justin McGranahan, AP/IT Manager of Boone Tavern — “Since the purchase of
Micros by Oracle, the support standards have gone so far beyond sub par that I don't
even receive phone calls back about issues I call in, the tickets just get closed when
Oracle feels like it. They state that they have left messages with the site which is
false as all technical calls are routed directly to me) plus my phone number and
email are on every piece of documentation and yet they can't find the time to contact
me before closing the case. During the installation of a new terminal, I kept records
of the times that were worked, and yet the times that their staff submitted did not
match the actual working times and they refused to adjust the issue to show the
correct times. Tf you are thinking of buying this product, buy a different one simply
due [sic] to the support.” (1d.) :

i Lamar Mendes, Menin Hotels — “Ever since Oracle took over Micros Hospitality we
have had absolutely horrible experiences supporting such an integral part of our
business. To add shame to the entire experience we have 11+ locations and pay over
$125,000 a year just to have this 'top of the line service' and I have never felt more
insulted by the way a support department has treated us. Excessive delays, gross
incompetence, and a complete inability to receive promised call backs.” (I1d.)

k. Marilynn Hayward, bookkeeper for Dimitriou’s Jazz Alley — “We have made many
atternpts to try to make this system work, including conversations with Oracle sales
team and support. They have been completely ineffective in solving any of their
systems short comings. In our opinion, our installation has never been completed.
We were left with the dysfunctional equipment and inaccurate reports right from the
beginning. If we are unable to resolve our problems we will be forced to look fora
new POS system that is able to handle our restaurant’s [sic] needs. We will not
recommend this POS system to anyone at this time.” (1d.) '

1 Em B, General Manager of Zen Japanese Grill and Sushi Bar — “I am the general
manager of a restaurant who purchased a $20,000 system through Micros
approximately 2 years ago. Everything started out great...Micros was FABULOUS
until Oracle bought them out. Before Oracle took over TF I had any problems or just
general questions, 1 could almost immediately get a programmer or technician from
the local office on the phone and they always had the answers...but then Oracle came
along. We immediately began to have system issues that stayed unresolved because I

12
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was rarely ever contacted back by a service technician and when I was they made
the problem worse, once even knocking my entire system off-line...it stayed that way
for an entire weekend until a tech from the local office was sent out to fix it. He was
one of the original people who installed my system and had the issue fixed within 15
minutes thankfully. He was amazing!!! It took dozens of phone calls, massive hold
times, some profanity and a little crying on my end to actually get an onsite tech sent
out. My Micros sales rep provided me with the email address of the head of Oracle's
service dept...I've never heard back from him. The onsite tech told me that the local
office had been downsized considerably and the employees that were. left were
forbidden by Oracle to speak directly with anyone about service issues. He also told
me that the employees at the Oracle call center were never trained to use much less
resolve issues with the Micros system. We have regretted the change to Micros ever
since Oracle took over. Thankfully we haven't had any recent issues and I pray that
we don't because it will be nothing but a headache. The owner of the restaurant 1
manage is in the process of opening a 2nd and 3rd restaurant...we will NOT be
installing Oracle systems in either. It's a shame after spending $20,000 on a system

along with paying yearly service contract fees that a person/company should be

treated this way. We are both in the 'hospitality industry'...I would be mortified to
know that any of my customers were treated this way!!” (Id.)

Steve Miller, Member of TLC Miller LLC “The [sic] lady at the old corporate
office in Maryland said since Oracle took over the phone rings constantly eight
hours a day with complaints. Looking for others to start class action.” (1d.)

C. Landise — “Used Micros (now 3700) for 20 years at three locations. While the
customer support has never been great (or cheap) it has sunk to new lows since
Oracle took over. Layers of bureaucracy to get the simplest change or programming
tweaks accomplished. Over a week to get an ordering printer replaced under
contract and many hours on the phone plus a plea to the sales rep was required.
The individual reps send out personal ‘cheat sheets’ explaining step by step how to
place a support order on the incredibly confusing and cumbersome customer
interface website. (It looks like it was designed by a 1970’s DOS Geek who had
English as a third language.) The last straw was the industry-wide upgrade in credit
card certificate  (SSL) - security which happened on Dec 28. 2016
Other Oracle competitors told their clients about its coming and had the fix in place.
Oracle just let the system go down and let us hold on with customer support for
hours on the holiday. We were then told that they would need two WEEKS to
address it because they had so many clients who needed the upgrade!
Really hard to believe. We just upgraded all of our hardware a couple of years ago
- so we are stuck for now with Oracle, but never again! Ido not recommend any bar
& grill to use Oracle.” (https://www.cardfellow.com/product-directory/pos-
systems/micros/micros/) ' :

Binda — “T’'ve used Micros for over 20 years with little or no problems, great
customer support...until 2014!! Not sure what has happened with this company,
they closed the local office leaving us with no support. When you call the support
line you are put on hold for very long, when they finally do answer they offer very
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little to no support. They charge very high fees for customer support that is
practically non existent. After being a loyal Micros customers for over 20 years I am
ready to look for a new system that offers support, is more advanced and easier to
program.” (Id.)

p. Anne — “The Micros POS system is nearly non-functional. If we use it when our
business is busy it crashes. We paid $2,000 for 1 year’s support. When we call for
support we’re put on hold, then after remarkably long waits we’re cut off by the
phone system, then when someone finally picks up after several more calls they
don’t know enough about the system to fix it and they hang up on us. Our system is
often down for days and when we put pressure on them to get it up and running they
tell us we need to pay them more money. It’s extortion and they should be put our to
business for the fraud they’re perpetrating on the small business public.” (Id.)

70.  As evidenced by the foregoing testimonials, Oracle is engaged in a deliberate
scheme to deprive RES 3700 system owners of essential support, and to prevent system owners
from obtaining that support from third parties, in order to force those consumers to abandon the
RES 3700 and purchase Oracle’s subscription-based Simphony system.

71.  Plaintiffs bring this class action on behalf of themselves and others similarly
situated, as members of a class they propose be defined as follows: all consumérs who (a) reside in
Florida, (b) owned a RES 3700 prior to the date of this Complaint, and (c) who purchased the RES
3700 within the United States.

72.  Excluded from the proposed class are Oracle; any entity in which Oracle has or had
a controlling interest; any of Oracle’s officers, directors, legal representativés, heirs, successors, and ,
assigns; Plaintiffs’ counsel and kanyone employed by Plaintiffs’ counsel; any Judge assigned to this
action and his or her immediate family; an anyone who timely requests exclusion from the class.

73.  This action may be maintained on behalf of the class proposed above purSuant to
Rule 1.220(b)(1) or, alternatively, Rule 1.220(0)(3).

74.  Upon information and belief, the number of proposed Class members exceeds one

thousand, and individual joinder of the purchasers of these systems would be impractical.
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75.  Common questions of law and fact exist as to members of the class and predominate '

over questions affecting only individual class members. These common questions include:
a. Whether Oracle has provided adequate support for the RES 3700;

b. Whether Oracle has purposely or knowingly failed and refused to provide adequate
support for the RES 3700;

C. Tl}e steps taken (or not taken) by Oracle to maintain an adequate number of personnel
with adequate training to support the RES 3700s in operation;

d. Whether Oracle made false or misleading representations or omissions to the public
regarding the availability of support for the RES 37 00; and

e. Whether Oracle has prevented owners of the RES 3700 from obtaining support from
third-parties. :

76.  Plaintiffs are members of the proposed class and their claims are typical of the
claims of the other members of the class. Plaintiffs and class members all reside in Florida and
purchased the RES 3700. |

77. Plaintiffs are adequate representatives of the class because their interests do not
conflict with the interests of the members of the class they seek to represent. Plaintiffs have
retained counsel competent and experienced in complex class action litigation, and Plaintiffs intend
to prosecute this action vigordusly. The interests of members of the Class will be fairly and
adequately protected by Plaintiffs and their counsel.

78, The class action device is superior to other available means for the fair and efficient
adjudication of the claims of the Plaintiffs and other Class members. “The relief sought per
individual member of the Class is relatively small given the burden and expense of individual
prosecution of the potentially extensive litigation necessitated by Oracle’s conduct. Even if the
Class members themselves could afford such individual lLitigation, the court system could not.
' Individual litigation of the legal and factual issues raised by Oracle’s conduct would increase delay

and expense to all parties and to the court system. The Class action device presents far fewer
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management difficulties and provides the benefits of a single, uniform adjudication, economies of
scale and comprehensive supervision by a single court. Given the similar nature of the Class
members’ claims, the Cléss will be easily managed by the Court and the parties.

79.  Furthermore, the prosecution of separate claims and defenses by individual members
of the Class would create a risk of either: (a) inconsistent or varying adjudications concerning
indiv{dual members of the Class which would establish an incompatible standard of conduct for the
party opposing the Class; or (b) adjudications concerning individual members of the Class which
would, as a practical matter, be dispositive of the interest of other members of the Class who are not
parties to the adjudications, or substantially impair or impede the ability of other members of the
Class who are not parties to the adjudications to protect their interest.

COUNT IV — VIOLATION OF FLORIDA DECEPTIVE AND UNFAIR TRADE
PRACTICES ACT, FLA. STAT. § 501.201 ET SEQ.

80.  Plaintiffs repeat and reallege Paragraphs 1 through 41, and 67 through 79 as if fully
set forth herein.

81.  The Florida Deceptive and Unfair Trade Practices Act, Fla. Stat. § 501.201 et seq.
(“FDUTPA”) provides in relevant part that “{u]nfair methods of competition, unconscionable acts
or practices, and unfair or deceptive acts or practices in the conduct of any trade or commerce are
hereby declared unlawful.” Fla. Stat. § 501.204(1).

82.  Each of the Plaintiffs is a “consumer” as defined in Fla. Stat. § 501.203.

83. At all times material hereto, Oracle has been engaged in the business of selling
products and services nationwide.

84.  Oracle is engaged in “trade or commerce” as defined in Fla. Stat. § 501.203.

85.  Oracle’s above-described conduct — namely, holding itself out as providing support

for the RES 3700, when it is in fact intentionally depriving consumers of that essential support,

16
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while also preventing consumers from obtaining that support from third parties, for the purpose of
forcing those consumers to upgrade from those systems to Oracle’s subscription-based Simphony
system — constitutes an unfair or deceptive act or practice under Fla. Stat. § 501.204(1).

86.  Said conduct is against pﬁblic policy because it needlessly subjects consumers to
purchasing newer and more expensive hardware and services in place of the RES 3700, which
consumers could continue usihg if Oracle made adequate support available for those systems (as
Micros had done), or allowed consumers to contract with third parties to obtain that support.

87.  Hundreds, perhaps thousands, of Florida consumers have been harmed by Oracle’s
conduct discussed above.

88. An award of punitive damages is appropriate because Oracle’s conduct has been
outrageoué, willful and wanton, and has showed a reckless disregard for the rights to Plamtlffs and
other consumers.

WHEREFORE, Plaintiffs, A&E ADVENTURES LLC and M&A GROUP, LLC,
respectfully request that this Court enter judgment in their favor and that of the proposed class, and
against Defendant, ORACLE AMERICA, INC., awarding compensatory andkpunitive damages in
amountsv to be determined at trial, and reasonable attorneys’ fees and costs pursuant to Fla. Stat. §
501.2105(1), together with such other and further relief which this Court deems just and proper. |

DEMAND FOR JURY TRIAL

Plaintiffs demand a trial by jury of all issues o triable.

17




Case 1:18-cv-21082-KMW Document 1-1 Entered on FLSD Docket 03/21/2018 Page 18 of 53

Dated this 15™ day of February, 2018.

18

Respectfully submitted,

The Behar Law Firm, P.A.

Attorneys for Plaintiffs

17501 Biscayne Boulevard, Suite 460
Aventura, Florida 33160

Telephone: (786) 735-3300
Facsimile: (786) 735-3307
hrb@beharlegal.com
sms@beharlegal.com
np@beharlegal.com

By: s/ Samuel M. Sheldon
Howard R. Behar
Florida Bar No. 54471
Samuel M. Sheldon
Florida Bar No. 54088
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e - g, G S, T ' MICROS Systems, inc:
micr - S 632 8. Military Trail
' ’ SALES CONTRACT Deerfield Beach, FL 33442
. , SALES CONTRAGT NUMBER: §C LL
boare: SALES ACCOUNT EXECUTIVE: CUSTOMER ACCOUNT & ISALEBORDER $: [REAUESTED SHPPES neTE: §
04/29/1C Lynn A White S-Wleeks
JousTomer's LeGas. sank; ISTORE LOCATION {SITE NAME)
A & E ADVENTURES LLL GAMEWORKS
AGORESS QDDRESS'
1112 Wesion Bd, #1980 1600 € 8Th Ave Space A-147
T SEATE ety PRONE. 057'_)‘- .S‘-’a;‘\.‘:"é ' Zi¥ PHAONE.
‘Weston =L 33326 §54-553-8000  {Tampa Fi 33605 TED
SiLL TO, IF DIEFERENT THAN ABOVE: SHIP TO(DELIVER TOS, IF DIFFERENT THAN ABOVE:
1S TRIE X L EASING DOMBENYT _ VES _X_ NG
ALORESE ’ ADDRESS
ey STAtE e PN e ATATE 2® PHOKE
gy, | santronek ESCRIRTION 7  UNTPRICE TOTAL
_________________________ 'SEE ATTACHED ADDENDUM PAGES
Hardware/Software/Supplies $ 72500
MSA/Help Desk/SEL Services $ ot
. Pragramming and Training Services $ :
PAYMENT TERMS: TAX TO BE INVOICED
, , TRAVEL EXPENSES TO BE INVOICED
PREPAY SHIPPING {70 BE INVOICED
ITOTAL PURCHASE? ’ 73&
VALE A LEASING COMFARY BE USED? | YES X NO LTINS TS & ARPRIEY 1D B8 VOICED
IMEW CUSTOMER? _ X_YES __NO _
) NONREFUNDABLE DEPQSIT % {775 003
1S PIO REQUIRED FOR PAYMENT? CHECK NUMBER:
BALANCE DUE
br YES, INSERT PURCHASE ORDER MUMBER:
P CUSTOMER NAME: AKEADVENTURESLLC
HF NO, CUSTOMER MUST INITIAL HERE: g f ___INDIVIDUAL __ CORPORATION ___ PARTNERSHI® _g{'i.LC
~ ' ‘ .DOING BUSINESSAS GAMEWORKS 1
fis CUSTOMER SITE WITHIN DISTRICT SERVICING TERRITORY? L - 5 5.~ 2 S
ONTE
_YES _X_NO Aivhsel Abeonsp s SRSy
7 » _ PRINTEDHARE S Cwng &
PusiCH DISTRICT? _MICROS of Centrat FL,_ CUSTOMER HAS RECEIVED ARD AGREED TO THE TERMS AND
' CONDITIONS ON ALL PAGES OF THIS CONTRACT, INCLUDING
, THE STANDARD TERMS AND CONDITIONS ATTACHED HERETO
IFOR USE BY CREDIT DEPARTMENT ONLY Iremnzome - ' FOR MIGROS USE ONLY
SOLES MAHADER ' pitE
AGCESTED BY: CREDT DEPZRTHMENT ONLY"
o e

WB vi1.01 40/d0/oD 35B.87000.00.120.00
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» } " . ) ) " )
mMicros : Hardware/Software/Supplies Addendum
Ship To: GAMEWORKS Bii To: A & E ADVENTURES LLC Sates Contract 8 (L

Date Sates Rop Satas Oresar No, ; Custormer Ordor ¥a, Districk Office
sanenp Lynn AWhite : ’ : Deerfisid - South Floridz
[ ay Pas Descripliot
1 ,i003740-430 .1'37D0 CAVEDC Univt Dniver wit Year Support Contract
Tolal HardwareiSoftwars/Supaiies , g ason.

 Dhstomer Initiais
T
WEILOUT 000 00 10 0 /KD H% 1L $488% 427 ;

Hun/SMv Addendusn? ¥ Gves? N
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- = MICROS Systems, Inc.
5 Icros 832 S, Mifitary Trail
ARTRER R SALES CONTRACT Deerfield Beach, FL 33442
A SALES CONTRACT NUMBER: SC LL
loare: SALES ASCOUNT EXECUTIVE: CUSTOMER ACCOUNT#  ISALES ORCER & REGUESTED SHPPHG ATE:
04729710 Lynn A White E-Weeks
CHSTOMER'S LEGAL NAME: STORE' t_.ocm'wn ISITE NAME):
A & E ADVENTURES LLC GAMEWORKS
AODRESS ' : AUDREAS
1112 Weston Rd. #190 5701 Sunset Drive, $330 o
iy : FTATE ap N foery BIATE e THONE
Weston FL 33328 954-583-8G00  [Miami FL 33143 305-867-4263
[BILL YO, IF DIFFERENT THAN ABOVE: SHIP TO(DELIVER TO). IF DIFFERENT THAN ABOVE:
S THIS A LEOGING COMPANYT _ YES x_ 60
AGORESS ADUREAR
STy SEsTE e FrONE fomy STXTE ae PLONE
_any PARY NOREER REACRIPTION UNIT PRICE TIATAL
N f’"’ SEE ATTACHED ADDENDUM PAGES
. Hardware/Software/Supplies $ 725.00
MSA/Help Desk/SEL Services $ -
Programming and Training Sarvices RS -
PAYMENT TERMS: TAX TO BE INVOICED
: TRAVEL EXPENSES TO BE INVOICED
PREPAY SHIPPING TO BE INVOICED
. TOTAL PURCHASE* 725 00
WILL A LEASING COMPANY BE USED? __YES e NO "ERCLUDANG A% & SKIFPING TO BE THWRRED B
ﬁNE.W CUSTOMER? _X%_YES __ NO o
NONREFUNDABLE DEPOSIT % {725.00%
IS PIO REQUIRED FOR PAYMENT? CHECK NUMBER; .
L BALANCE DUE
IF YES. INSERT PURCHASE ORDER NUMBER: ___
CUSTOMER NAME: ASEADVENTURESLIC  , |

JIF NO, CUSTOMER MUST INITIAL HERE: é }

1S CUSTOMER SITE WITRIN DISTRICT SEHV%C!NG FERRITORY?

LA_YES MO

WHICH DISTRICT? __ SFL

INDIVIDUAL __ CORPORATION __ PARTNERSHIP W 110

Shavigee Sy S
j e ¥
CUSTOMER HAS RECEIVED AND AGREED TO THE TERMS AND
CONDITIONS ON ALL PAGES OF THIS CONTRACT, INCLUDING

THE STANDARD TERMS AND CONDITIONS ATTAGHED HERETO

{FOR USE 8Y CREDIT DEPARTMENT ONLY

REGEWED BY: FOR MICRES USE QLY
SALES MARKIER BaTE
CUSTOMBR SERVCE Mariager . ot
CUSTOMER SERVICE Managar

SECERTES B ‘CREFY DEPRRTMENT GRLY
CRESH MANAGER ST e T

WB vi1,81 200G

247 A0660.00.56 00
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micrgsﬂ Hardware/Software/Supplies Addendum
Bhip To: GAMEWORKS - Bl To: AL E ADVENTURES LIC Sstex Contract & [ R
Dals Zales Rep Sales Omhr Ko. Customer Order da. District Office
it Ly & i ;— e hid o Floia

Bart§ iDescription

3760 CAELC Uinist Driver wit Year Support Sontract

LSBT initats

Taa”

WO VILGLIT Q04D B0 4O 00 4 0.00% 1TL 54660
P Sttw Adderisum® Syas?N
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'EXHIBIT B
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EXHIBIT C
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Orusle Mmeriga, Inc.
$40 Gracle-Parkway
Redwood Shares, £&

B4065

¥Your Namie MEA Group LLC ofo Gamatime Fot  Vour Contact MikeAbesassis

Myers ) L !
Yaur Location 10037 Gulf Center Dr Phone Number $07938030¢

Fori Myers Email Address mafaabz

EL 33813

Othar Fees ‘ N Quantity - , o o
Oracks Hospitaiity Food and Severage Point of Sals X 164,06 -
Implamentation Servicss - per Hour ) SR
Oracle Hospitally Food and Doveraye Project Management - pey N $15.04
Hour . ; . B
‘Other Faes 217.66

Total Eges N ' LR

A. Agresment and Modifications to the Agreement
1. Agreement

a. This ordet incorporates by teference the terms of the Oracle Master Agreement US- OMA-DTSE27608 and gl ametdinens 57d addends tharels (e
"Master Agresinent’). The defined ierms in the Master Agresmenll shall have the safe‘tiariog in Yis order udisss othervaise specified fidrein.

B. Ganeral Terms
1. Summary of Fees

a. Listed above is & summary of net lees due under this.ander. Al foss on this order are it US Dolfers and are exsiusive 6f any applicable shigping
charges or applicabls taxes. .

B. Yoi have ordeted Hardwais andior Programs and §monthis-of technical sugpon s&rvices.

€. For Consulting Services, fees for fived price serdives and/or estimatis for Tie and Materisls sefvices wifl 350 be fisted in the summary shove,
2. Commencament Daty

@ For Consulting Services, ihe Commenserient Crate shall be the effective date of this order

3. Pricing Invoicing and Payment Obligation

“a. Feeyfor Consuting Services may be livoiced in advance of service performance fof fived fae serviees; or i} manid
Time and Materiols services which are identitiod sbove a8 *per Four”, in addillon ta the' servics togs Bsted i raes,
Wil invoice Yau for travel and out-of- gocket expenses. f sy, related to the parsamances of Saivices. Afiy srisdnts. spedi
sre-estimates and are intendad only fo befor Yourbudgeting purposes. Such expenses Wil e nvoiced as incumed,

§TO40B5 -1 tsassedd By Orasie dmeries, e, BEDEC- 3018
Page of 3
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&, Frog
Onoe plaged, Your order shall be nos-cancelable and the sums paid nonrelundable. sxcent 35 provided in the Master Agraertient:
8. Qrder of Precedance

i1 the event of nconsisiencies hetween the tetms containgd in 1his crder and the Master Agreement, tis-order shall take precadenca. This order vl
conifrol over e femé containgd In any purchase grder:

6. Offer Validity

This order is valld trough 29-FEB-F018. and shall become binding unon exacution by You and aacaptance by Orade,

7. Customer Reference

Oraigle may tefer 13 You as an Oracls customer of the ordered Products end Service Deiarings i sales presentstons. markefing velicles and aotiviios.
€. Terms Specific to Consiilting Services

1. Rights Granted / Rostrictions

2. Ugon payment for’ Servicss. You have the non-sxclusive, non-assignable, toyally free, perpetial, rmited nght tu gse for Your internat busingaz
opefations anything developed by Oracle and defivered 1o You-under this order {"defiverables’); however, certain deliverables may be subiset to
addiional license ferms provided in this ordér, o _ _ o o )

b. You may aliow Your agents and contraciors {inclysiog. without imitation. outsoircers) fo use deliversbles Tor Your iniernal business operations and
You are vésponsibie foe their compliance with the Agresment.and this order in suchuse.

¢. Services provided may be relateg to Your ficerae o use Producls-owned or distibuted by Cracle whith, You acnuire urder 2 separate-order, The
‘Agreement talecenced s thal vrder shalk govern Your use of such Priyducts,

2. Servica Descriptions

Consulling Sérvites You haue ordered unger ihis order are deseriliad I and govemed by ihe Consulling Servives sendes destriptiors found i the
Cansuling Sepvices section &t VoL At conitornitracts.

3. Time and Materials (“TEM") Services

. Consulting Serdoss idenfified above as “Per Hour" are provided on a time end materisls CTEMY basis: ihat is. You hall pay. Oratie at foral of the
time spent perfarming such services 3t the rate specified above, plus matenals, taxes and sxpenses, All fees and sxpenses wil berinwoined ity

b. Feor Consulling Services identifiey above as "Par Hour' the fees specified i the table above are estimates for laber-and aee intended only to be for
Your budgeting and Oracie's reseurce. scheduling burposes; these: estimaies do.rot intlude taxss, Ordels will inviice You for actugh e spent
perlorming the services, pluy materials, taxes snd-sxpenses, such nvoiue nay sxceed the Tofal estimated amauns dosumanted abtve, Once fees for
these senvices rzach the estimate, Oracle wil fsaoperste with Yoo lo provde continuing services on a T&M basis.

4, Assumptions aind Oﬁﬁg‘éﬁobs

‘a.°YoU Wil identity g designated contact to Cracle, with e appropiiale level of authoriy, to set priorities, cosrdinale activities grd resohes conficss
‘hetween Your tearhs Yo suppir the performance of he Conaulting Servides: - S _

b Upon Oracle’s reasonable request, You agrke fo provide Oracle access to Felewant rescirces with rnowiedge o support the performance of the
Consulting Services.. ’

€. You will provide for alf Oracle resdurtes. performing Consulling Sarvices at Your location a safe and healthiul workspace (2.9, 8 Workepace ihat ig
free o recognized .h'a’za{'d_s tat are causing, ‘of Bkely ta cause, death or serious physical herm, & workspace thal has proper vantlation, fnund iovels
acceplable b resources pedorming senvices in the workspace, and erganerﬁicaﬁy correct wikk.stations, e, R

4. Any reqoest for changesin Consulting Services must be in wiiting; his inchades changes in pinjact plans. scope, specifications, schedule, Besigns.
requirements, senvice deliverables, soffware snvirorment. fisrdware environment of any alier aspect of Your order. Otstle shall rist be-obligated to
perform tusks related to changes in time. scope. cost. ot Lantractual ebigations (it You and Oracle sgree wirlting to $w prispased changs 1 an
amandment to Yourorder, ‘

. As tequired by U.S. Dapanrient of Labor regulations (24 CFR 88.7:38}, Y6u will alizte Craie o post'a notice fagarding Oracle 1415 sinployeris) af
ihe wark site prior te the emiployee’s arrival on site.

5, Warranties, Disclaliners sne Exclusive Rethediss

& Oracle wanants that Services wil be provided in 4 professional manner sonsistent with indissiry stantards. Yod Mgt ngiily Oracle of sny wamsnly
deficiencies within 36 days fram performance of the defigient Services.. Do .

b, FOR ANY BREACH OF  THE. WARRANTY, YOUR EXCLUSIVE REMEDY - AND ORACLE'S ENTIRE LIABIITY SHALL BE THE
RE-PERFORMANCE OF THE DERICIENT SERVICES, OR, IF ORACLE CANNDT SUBSTANTIALLY CORRECT THE DEFICIENCY IN A

5304085 ¢

issued by Grache Amenca, Ine, OR-DECZE
Page2ab 3
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COMMERCIALLY REASONABLE MANNER, YOU MAY END THE DEFICIENT SERVICES AND RECOVER THE FEES YOU PAID TG ORACLE
FOR THE DEFIGIENT SERVICES.

©. 7O THE E.XTENT NOT PROMIBITED BY LAW. THIS WARRANTY 15 EXCLUSIVE AND THERE ARE NO OTHER EXPRESS OR IMPLIED
WARRASR'F{ES OR CONDITIONS, INCLUDING WARRANTIES OR CONDITIONS OF MERGHANTABILITY AND FITNESS FOR A PARTICULAR
PURPOSE.

MEA Group LLE clo Gametims Fort Myers

Authorized Signature el
- Name

Title

Signature Date

5794086 =1 tesud by Drtacie Amissira. tng 08-3EC-2013

Pags 08 3
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EXHIBIT D
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COMPOSITE
EXHIBIT E
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ORACLE'

BILL TO :

A & E Adventures LLC
c/o Gametime

Mr. Mike Abecassis
1600 E 8TH AVE
SPACE A-147
TAMPA, FL 33605
United States

SHIPTO :

A & E Adventures LLC
c/o Gametime

Mr. Mike Abecassis
1600 E 8TH AVE
SPACE A-147
TAMPA, FL 33605
United States

INVOICE
Federal Tax ID: 94-2805249

6514284

29-Aug-2016

POEF 300529496

NET 30 DAYS

28-Sep-2016

PAYMENT INSTRUCTIONS:

REFERENCE 6514284 ON YOUR REMITTANCE
MAIL CHECKS TO: Oracle America, Inc.

P.O.Box 203448

Dallas TX 75320-3448
WIRE TRANSFERS TO: © WELLS FARGO BANK

ABA 121000248

ACCT 4522-020841

FOR BILLING QUESTIONS, CALL: (888) 803-7414 OR EMAIL: COLLECTIONS_US@ORACLE.COM

300529496

Mike Abecassis

A & E Adventures LLC c/o Gametime

1 B80282(1.F&B POS Services per Hr) - 18 hrs billed at 99.47USD/hr

2 B80285(2. F&B Project Mgmt p/Hr) - 1 hrs billed at 114.11USD/hr 1 N 114.11
3 B81074(3.HW Install Components) - 361.8 USD 1 N 361.80
4 B81083(4.HW Install Servers) - 80.4 USD 1 N 80.40

SPECIAL INSTRUCTIONS:

,734. 0.00 2,734.90
Less Payments 0.00
Credits/Adjustments 0.00
Outstanding Balance as of 17-Sep-2016 2,734.90
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ORACLE’
INVOICE
Federal Tax ID: 94-2805249
6514284
29-Aug-2016
POEF 300529496
NET 30 DAYS
28-Sep-2016
5 US:PARKING 1 N 5.80
6 US:DINNER 1 N 6.17
7 US:Mileage/Km 1 N 276.48
8 US:HOTEL 1 N 99.68
SPECIAT, INSTRUCTIONS:

Less Payments

Credits/Adjustments

Outstanding Balance as of 17-Sep-2016

- 2,734.90
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{ 300529496 -

1 HGBU 9002271 Gametime

POEF_300529496

6514284

R adetmanDavid 25 o016

(Dave)

Sy
Estimated
Travel &

880834

Oracle Services

Invoice Expenditure Details

Report Date:8/29/2016
Page 1 of 2

Gametime Tampa Upgrade

[ Total: Nadelman, David C (Dave)

617 |

0.00 |

| Grand Total: US:DINNER

6.17 |

0.00 |

Gametlme Upgrade. B

o i te 4
Nadelman, David C 26-Jul-2016 5.F&B B80834 US:HOTEL
(Dave) Estimated
Travel &
[ Total: Nadelman, David C (Dave) 99.68 | 0.00 | | 99.68 ]
| Grand Total: US:HOTEL 99.68 | 0.00 | | 99.68 |

Nadelman

US:Mileage/K |

Gametlme Tampa.

(Dave) Eétimated m
Travel &
Nadelman, David C 25-Jul-2016 5.F&B B80834 US:Mileage/K 138.24 0.00 0.00 138.24 | USD Gametime Tampa
(Dave) Estimated m
Travel &
| Total: Nadelman, David C {Dave) 276.48 | 0.00 | | 276.48 |
| Grand Total: US:Mileage/Km 276.48 | 0.00 | | 276.48 |

Gametime Tampa Toll

Estimated
Travel &
Nadelman, David C 26-Jul-2016 5.F&B B80834 US:PARKING 29 0.00 0.00 290 | USD Gametime Tampa Toll
(Dave) Estimated '
Travel &
| Total: Nadelman, David C (Dave) 5.80 | 0.00 | | 5.80 |
| Grand Total: US:PARKING 5.80 | 0.00 | i 5.80 |

) Labor Automatic

26-Aug-2016

1.F&B POS
Services per Hr

880282(1 .F&B POS Services per Hr) -
18 hrs billed at 99.47USD/hr
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Oracle Services
invoice Expenditure Details

Report Date:8/29/2016
Page 2 of 2

300529496

HGBU 9002271 Gametime

POEF 300529496

6514284

i ke L SRk i TR R F O s s :
Labor Automatic 26-Aug-2016 4. HW install B81083 .00 0.00 80.40 B810 stall Servers) - 80.4
Servers UsD
Labor Automnatic 26-Aug-2016 2.F&B Project B80285 0 0.00 0.00 114.11 B80285(2.F&B Project Mgmt p/Hr) - 1
Mgmt p/Hr hrs billed at 114.11USD/hr
Labor Automatic 26-Aug-2016 3.HW Install B81074 0 0.00 0.00 361.80 B81074(3.HW Install Components) -
Components 361.8 USD
[ Total: Labor Automatic ] 0.00 | 0.00 | ] 2,346.77 |
[ Grand Totai: [ 0.00 | 0.00] [ 2,346.77 |
| Grand Total: ) | 388.13 | 0.00 | | 2,734.90 |
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ORACLE’

BILL TO :

A & E Adventures LLC
c/o Gametime

Mr. Michael Abecassis

5701 SUNSET DR STE 330

SOUTH MIAMI, FL 33143
United States

SHIP TO :

A & E Adventures LLC

c/o Gametime

Mr. Michael Abecassis
5701 SUNSET DR STE 330
SOUTH MIAMI, FL 33143
United States

INVOICE
ID: 94-28035249

6517301

30-Sep-2016

30-Oct-2016

PAYMENT INSTRUCTIONS:
REFERENCE ~ 6517301 ON YOUR REMITTANCE
MAIL CHECKS TO: Oracle America, Inc.

P.O.Box 203443
Dallas TX 75320-3448

WIRE TRANSFERS TO: WELLS FARGO BANK
ABA 121000248
ACCT 4522-020841

FOR BILLING QUESTIONS, CALL: (888) 803-7414 OR EMAIL: COLLECTIONS_US@ORACLE.COM

Moreno, Ana Corina

A & E Adventures LLC c/o Gametime

(Corina)
1 B80282(1.F&B POS Services per Hr) - 16 hrs billed at 99.47USD/hr 1 N
2 B80285(2 F&B Project Mgmt p/Hr) - 3 hrs billed at 114.11USD/hr 1 N 342.33
3 B81074(3.HW Install Components) - 361.8 USD 1 N 361.80
4 B81083(4. HW Install Servers) - 80.4 USD 1 N 80.40

SPECIAL INSTRUCTIONS:

,516. 2,516.29
Less Payments 0.00
Credits/Adjustments 0.00

Outstanding Balance as of 03-Nov-2016 2,516.29
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ORACLE’

INVOICE
Federal Tax ID: 94-2805249

5 US:PARKING

9.56

6 US:Mileage/Km

130.68

SPECIAL INSTRUCTIONS:

2,516.29 0.00 2,516.
Less Payments 0.00
Credits/Adjustments 0.00
Qutstanding Balance as of 03-Nov-2016 2,516.29
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Oracle Services
Invoice Expenditure Details

Report Date:10/3/2016
Page 1 of 2

300529497
HGBU 9002284 Gametime

Dlaz Danlel J 28-Jun-2016 5.F&B 80834 US:Mileage/K NB Gametlme Mlaml instaltation of
Estimated m RES on server provided by Customer
Travel &
Diaz, Daniel J 28-Jun-2016 5.F&B B80834 US:Mileage/K 46.98 0.00 0.00 4698 | USD NB - Gametime Miami. Installation of
Estimated m RES on sefver provided by Customer
Travel &
[ Total: Diaz, Daniel J ‘ I 93.96 | 0.00 | | 93.96 |

Nadelman, David C 11-4ul-2016 880834 . US:MlleagelK Gametlme Mlaml 'Upgrade
(Dave) Estlmated m
Travel &
Nadeiman, David C 12-Jui-2016 5.F&B B80834 US:Mileage/K 18.36 0.00 0.00 18.36 | USD Gametime Miami Upgrade
(Dave) Estimated m
Travel &
[ Total: Nadelman, David C (Dave) I 36.72 | 0.00 | | 36.72 |
| Grand Total: US:Mileage/Km ] 130.68 | 0.00 | ] 130.68 |

Game.Tlme Upgrade §

Nadelman, David C 11-Jul-2016 5.F&B B80834 US:PARKING
(Dave) Estimated
Travel & '
Nadelman, David C 11-Jul-2016 5.F&B B80834 US:PARKING 8 0.00 0.00 8.00 | USD Gametime Upgrade
(Dave) Estimated
Travel &
| Total: Nadelman, David C (Dave) ] 9.56 | 0.00 | | 9.56 |
[ Grand Total: US:PARKING T 0.56 | 0.00 | | 556 |

i TRask Na g i3 DG a Lot
Labor Automatlc 30—Sep-2016 3. HW Install B81074 361 80 BB1 074(3 HW Install Components) -
Components 361.8 USD
Labor Automatic 30-Sep-2016 4.HW Install B81083 : 0 0.00 0.00 80.40 B81083(4.HW Install Servers) -80.4
Servers USD
Labor Automatic 30-Sep-2016 1.F&B POS B80282 0 0.00 0.00 1,591.52 BB80282(1.F&B POS Services per Hr) -
Services per Hr 16 hrs billed at 99.47USD/hr
Labor Automatic 30-Sep-2016 2.F&B Project B80285 0 0.00 0.00 342.33 BB0285(2.F&B Project Mgmt p/Hr) - 3
Mgmt p/Hr hrs billed at 114.11USD/hr
| Total: Labor Automatic | 0.00 | 0.00 | i 2,376.05 |
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At . Oracle Services : Report Da*%;gf’fg?g

Invoice Expenditure Details

300529497
HGBU 9002284 Gametime
NA
6517301
[ Grand Total: | 0.00 | 0.00 | | 2,376.05 |
[ Grand Total: I 14024 | 0.00 | I 251629 |
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EXHIBIT F
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CORMCLE

Cracle Amercs, log.
500 Craete Parkway
Reduccd Shores: CA

H405%
Name M&A Group LLT Contact Wik Abacassis
Address . 19037 Gulf Center Dr ‘Phone Nupiber 545038778
:;233"3‘5 FL Email Addréss ma@aa iy

Property Name Bametime Fort Myers

Oradie Hosgitalty Food and Beverage Point of Sate implemertation Services - 398,66

per Hour ) ) ) »

Otatte Hospitality Fond and Beverage Project Management - per Hour 1 _ 134,34
Cther Fees ‘ E130

soDestription] o b Net Fo
Olher Fes 5134
Total Foes] £12.00

CPCL280244 4 1 Issund by Otacle Americs, ing,  15-FEB-2047

Page 3 of §
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A. Agreement and Modifications to the Agresmant
1, Agreament
This order.;sxcc;;mates by reference the. erms of the Onfine Transacional Oscle Master A;;r&ame'rst gnit Schedule 8 - Services g 1544 Qe "Mestet

!S,greemﬁf):wnim may he aewed at h:{’ip;x’hv»»wbsacla.co':w'psicormm%es-‘cor*etra‘éis?}'e:ensuiﬁng-&:awises}irgdex.?&tmi. The defined terms in the Makter
Agreament sHisl have the sams meaning frthis crder uniess pinervwise specified harein.- :

B. General Terms

1. Summary of Fees

Listad above is & summary of et fees due ader IS crder. Al fess on this order are in US Daitare and are exclusiue of any spplicatie shipping tharges
of applicatie taxes.

For Consulting Services, tees for fixed price services andior estimates for Time. and Matesiais servides Wil 3150 be Hstad in the simimary bove.
2. Commencement Date

For Consuling Services, the Conwigncament Date ‘hall bi'ths Sffective Date of thig order.

3. Pricing Invoicing and Payment Obligation

Fees for Consulticg Bervices may be invoiced iyin atvance #f service perftrmanca tor Tk foe setdines, or B mtnthiy @s servioes are perdarmed for
Time ang Materials seryices which aee. identified above 35 "pir Halr, iy addition jo the servine fees fistad in this order for Qobsuiting Services, Citatlel
wilt invoice You fot traver-and Gut-of-pocket Bxpenses, ¥ any, relaiad fo ine parformanios of services. - Ary amounia specifiet in this croer for expenses afe
sstirmates and are intended onty fo-bé for Your budgeting purpbses: Such expéhses Will be invoiced 8 ingurred.

Netwithstanding anvibing 4o e conteary, ia sddition to the service fess Bsted in fhis trder. Qracie watl wveine: you oy Trment Tt for resaureds ploviding
services:undey this order. el Tine is definga as o ibiextess of siv- heurs {oea tasoutos 1o ravel frone hisitier place of yesigence 1o Yalir site and iz
subject 16 the Oratie Trava! Policy. You Wil g invoiced at i Trave! Tiine ratos it your order £ vour order doss noyinchude Travel Tinte fates then gour
orgder wil be amended vig thie Change Gonlroi Profess 1 inciude such Travet Tirme taies:

4. Fees

Onte placed, Your order onalf e non-cancetsbie and the sums psid.nenrefundable. gxcept 35 provided in ihe Master Agreermant.

Notwithslarding any prsion o 168 contrary inihe Master Agresrmen:, all faes payabie-to Cracle uaaer this order ave due irmedistely upon receipt of
the invoios,

5, Order of Precedence

in the event of ingonsisienuiss betweer the tgntis Gontainieg i this Rrder and the Master Aareement, this ordée shal feke precedence. This arger Wit
conirol ovér the terms gonlained in.aiy Purchagse Sider.

. Effective Daté

The effective date of this nraee is-Your signatire date.

7. Offer Validity

This order s valic through 28-FER-2017, and shall begome binding Upeo exscution by Yau 3nd acceptance by Cradle,

§. Custontor Refergrice

Oratie way refer 10 Yol as a0, Oracle sisstorer of thie ardered Producty &g Service Offerings in saed presenialions. markaling vehisias and agiing,
C. Terins-Specific to Consulting Services

1. Rights Granted / Restrictions

3. Upon payment for Services, You hava thé non-gxclusive, ‘Horeassignible. fysity fren, perpstual. fimited afint % use fof Your interral Dusiness

gpesations anyihing, developed by Qracle. apd detivered t You Ginder this-ordir {'deliverables” Rowener, sertain defverabies may be subject fv
adeitinnal icenge ierms proviced in this order

b, You may afiow Your aganis. and contraciors fincluding, without Emitation, Gutsourcers) 1o use dafivraties for Your (nteénat busingss operations ehd
‘Yo ars responisible for their comphance with the Master Agreement and ihils drder it surh use.

& Services provided may be raialed to Your licsrse o usa Products swost. or Gislribubsd By Deacie which You acauie under 5 soparate order. The
agreement referencet inthat order shall govern Your use o such Peoducts.

2, Service Dascriptions

“Consuliing ‘Seivices You have ordered. Onder s order are desoribed iR 3nd governed by e Consuling Servises service descriptions found in the
Cohgulling Services sectivn.at Wy oracks cominonteacts.

CPC280244 ~ 1 issutd by Oracle Amerisa, jng,  15-FER20Y7

Pags. 2 of 3
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3. Assumptions and Obligations

a: Vou wil idenitly a desigrialed sontact 16 Oracle, with the appropriate favel of sulhority, 1o set priarties, cosrdiriale aglivities and 1gs0lve Lorfiets
Bstween Youf teams 1o sudpin 1hs performance of the Consulting Grrvices.

b U__parf _fjfacig’; veasonsbie request, You aghes to provide Oradle dotesy o televant resodrtes with knowledge W support the. petdormarnce of the
Consutitiy Sefvices. - ' '

<. You Wil provide for all Cacie resources Performing Sorsdilng Services at Your luchtion é:safe and heatniyl viprkspate (6.5, @ workspace mat iy free
from secognized hazards that are causing, of Hkely 1o cause, deall of SEritus prysical harm, a workspace thal has proper veptistion. 49und ievals
acoeplablz for resourons perftrming sendces in the warkspace, and ergonamically corget work stations, lc. ). '

d, A{u’y requiest-Tof chang’cf;s 3 ?_;msul;;;‘xg Sejtvicjgs st be in witing: his inchudes ghanges in project pians, scope. specifications, schedule, designs:
fequirements, service. defverabies, software environment, hardware enviconment ar any pther aspect of Your order. Oracle shal not bie abligated fo
perform tasss ieaied 1o charges in time; $560pe, cosl. or confractual vukyations untd You and Oranle dgree i witing 1 the proposed changé in an
amendment th Your ander. ' ' '

. As required by U.S. Dedartment of Labor réguiativng (20 CFR 855.734). You will aliow Oracte in pust 8 notics regarding Oradie. H-18 eripiyenisy at
the work site prict 't the employes’s grrival on sita,

4 Time and Materials {"T&M") Services

8, Consulting Sefvices identified above 35 "Fer Hour® are provided oft 3 Hive and mateddls ("TOMT) &
time spant performing Such servicas al the rate specified sbove. pius Falerals, taies and expenses. A

& For Gonsulling Services igentified above a9 “Per oo, the feas Spetified i 1he iable abole Jre estimates oy labior sng BiE interdsd nhiy te be for
Yoir budgeting 818 Otacle’s resoiirge scheduling purposes: these sstimaies! oo pol nchde sanss: Daads will inpviioe You for-actudl e spent
performing the services, flus matanals, taxes and arpanses; sudh inidice gy excted the (ol sstimated afaints dosurimnted above. Dnce fees for
hese services reach e wstivaie, Dracie wilf cooparale with Youio seavige Continuhg services on a T Dasis.

it s, i shioll pay Oradie st furalt of the
s arv} expenses Wil be involesd momhly:

5 Warranties, Disclatmers and Exclusive Remedies

4. Gracle wafrants st Services wil be provided in-3 protessionsl mannet conisistent with industry standards. You pwst sotify Cracle of any weranty
deficiencics within 50 days from performance of the deficient Services:

b FOR ANY BREACH OF THE WARRANTY, YOUR EXCLUSIVE ‘REMEDY AND ORACLE'S ENTIRE. LIABILITY SHALL BE THE RE.
PERFORMANCE OF THE DEFICIENT SERVICES, OR, IF ORACLE CANNOT SUBSTANTIALLY CORRECT THE DEFICIENCY IN A
COMMERCIALLY REASONABLE MARNER, YOU MAY END THE DEFICIENT SERVICES AND REGOVER THE FEES YOU PAID TO ORACLE FOR
THE DEFICIENT SERVICES. o ;

¢ TO THE EXTENT NOT PROHIBITED BY LAW, THIS WARRANTY IS EXCLUSIVE AND THERE ARE ND OTHER EXPHESS OR IMPLIED
WARRANTIES DR CONDITIONS, INCLUDING WARRANTIES OR CONDITIONS OF MERGHANTABLITY AND FITRESS FOR A PARTICULAR
PURPOSE.

M&A Group LLC

Signature i bt
Name Mike Abecassis
Title CEO.
Signature Date :F?ébf 15,2017

BILL TO / SHIP TO.INFORMATION

Customer Name MEBA Broub LLE wo Gametime Fort Customer Nams WA Group LLO oo Bametime Fort
Myears Myers

Customer Address 10037 Guif Certer Or 7 Customier Address 10037 Gulf Centey Br
ot Mysrs FL Fort Myers FL
32913 43543

Contact Name Jike Abecassis Contact Nams Mike Rbecassie

Contact Phone 954-8938778 Contact Phone S54-8035778

Contact Emait mafas bz ‘Cootact Email ma@ea bz

CPG-280244 « 1 _ tssuss by Oracle Amefica, ne.  15-FEB-2017

Page 3 of 3
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FORM 1.997. CIVIL COVER SHEET

The civil cover sheet and the information contained in it neither replace nor supplement the filing and service of pleadings
or other documents as required by law. This form must be filed by the plaintiff or petitioner for the use of the Clerk of
Court for the purpose of reporting judicial workload data pursuant to section 25.075, Florida Statutes. (See instructions for
completion.}

CASE STYLE

IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT,

IN AND FOR MIAMI-DADE COUNTY, FLORIDA

Case No.:
: Judge:
A&E ADVENTURES LLC et al, A&E ADVENTURES LLC, et al
Plaintiff
Vs,
ORACLE AMERICA_INC.
Defendant
it TYPE OF CASE

] Condominium

Contracts and indebtedness
[ Eminent domain

3 Auto negligence

3 Negligence — other

(mfm

Cooooooo oo

Business governance
Business torts
Environmental/Toxic tort

Third party indemnification
Construction defect

Mass tort

Negligent security

Nursing home negligence
Premises liability — commercial
Premises liability — residential

Products liability
Real Property/Mortgage foreclosure

Do@poio

0 O

I

Commercial foreclosure $0 - $50,000
Commercial foreclosure $50,001 - $249,898
Commercial foreclosure $250,000 or more
Homestead residential foreclosure $0 — 50,000
Homestead residential foreciosure $50,001 -
$249,000

Homestead residential foreclosure $250,000 or
more

Non-homestead residential foreclosure $0 -
850,000

Non-homestead residential foreclosure
$50,001 - $249,999

ooo o

]

Non-homestead residential foreclosure
$250,00 or more

Other real property actions $0 - $50,000
Other real property actions $50,001 - $248,095
Other real property actions $250,000 or more

Professional malpractice

Malpractice — business
Malpractice - medical
Malpractice ~ other professional

Antitrust/Trade Regulation
Business Transaction

Circuit Civil - Not Applicable -
Constitutional challenge-statute or
ordinance

Constitutional challenge-proposed
amendment

Corporate Trusts
Discrimination-employment or other
Insurance claims

Intellectual property

Libel/Slander

Sharehoider derivative action
Securities litigation

Trade secrets

Trust litigation

I DDED%DDD

Coooooooo
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COMPLEX BUSINESS COURT
This action is appropriate for assignment to Complex Business Court as delineated and mandated by the
Administrative Order. Yes TINo X

. REMEDIES SOUGHT (check all that apply):

X Monetary;

0 Non-monetary declaratory or injunctive relief:
O Punitive

IV.  NUMBER OF CAUSES OF ACTION: { )
(Specify)

4

V. IS THIS CASE A CLASS ACTION LAWSUIT?

(7
z <
&

0

Vi HAS NOTICE OF ANY KNOWN RELATED CASE BEEN FILED?
X No
L1 Yes - If “yes” list ali related cases by name, case number and court:

=z

Vi, IS JURY TRIAL DEMANDED IN COMPLAINT?
E Yes
£d No

 CERTIFY that the information | have provided in this cover sheet is accurate to the best of my knowledge and belief, and
that | have read and will comply with the requirements of Florida Rule of Judicial Administration 2.425.

Signature s/ Howard R. Behar FL Bar No.: 54471
Attorney or party , (Bar number, if attorney)

Howard R. Behar 02/15/2018
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IN THE CIRCUIT COURT OF THE
ELEVENTH JUDICIAL CIRCUIT IN AND
FOR MIAMI-DADE COUNTY, FLORIDA

CIRCUIT CIVIL DIVISION
CASE NO. 2018-004766-CA-01

A&E ADVENTURES LLC., a Florida limited
liability company, and M&A GROUP, LLC, a
Florida limited liability company,

Plaintiffs,
CLASS REPRESENTATION

V.

ORACLE AMERICA, INC., a Delaware
corporation,

Defendant.
/

SUMMONS ON A CORPORATION
THE STATE OF FLORIDA:

To Each Sheriff of the State:

YOU ARE HEREBY COMMANDED to serve this summons and a copy of the Complaint,
Plaintiff’s in this action on Defendant: ORACLE AMERICA, INC., a Delaware corporation,

By serving its Registered Agent: CORPORATE SERVICE COMPANY
1201 HAYS STREET
TALLAHASSEE, FL 32301

Each defendant is required to serve written defenses to the complaint or petition on
Plaintiff's attorney, to wit;

HOWARD R. BEHAR and/or SAMUEL M. SHELDON
hrb@beharlegal com: sms@beharlegal.com; np @beharlegal.com
THE BEHAR LAW FIRM, P.A.

17501 BISCAYNE BOULEVARD, SUTTE 460
AVENTURA, FL 33160
786-735-3300
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within 20 days after service of this summons on that defendant, exclusive of the day of service, and
to file the original of the defenses with the Clerk of this Court whether before service on Plaintiff's
attorney or immediately thereafter. If a defendant fails to do so, a default will be entered against
that defendant for the relief demanded in the complaint or petition.

Dated On: ,2018 Howard C. Forman, Clerk of Court

By

As Deputy Clerk
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IMPORTANT

A lawsuit has been filed against you. You have 20 calendar days after this summons is served on you to
file a written response to the attached complaint with the clerk of this court. A phone call will not protect
you. Your written response, including the case number given above and the names of the parties, must be
filed if you want the court to hear your side of the case. If you do not file your response on time, you may
lose the case, and your wages, money, and property may thereafter be taken without further warning from
the court. There are other legal requirements. You may want to call an attorney right away. If you do not
know an attorney, you may call an attorney referral service or a legal aid office (listed in the phone book).
If you choose to file a written response yourself, at the same time you file your written response to the
court you must also mail or take a copy of your written response to the “Plaintiff/Plaintiff’s Attorney”
named below.
IMPORTANTE

Usted ha sido demandado legalmente. Tiene 20 dias, contados a partir del recibo de esta notificacion, para
contestar la demanda adjunta, por escrito, y presentarla ante este tribunal. Una Ilamada telefénica no lo
protegerd. Si usted desea que el tribunal considere su defensa, debe presentar su respuesta por escrito,
incluyendo el ndmero del caso y los nombres de las partes interesadas. Si usted no contesta la demanda a
tiempo, pudiese perder €l caso y podria ser despojado de sus ingresos y propiedades, o privado de sus
derechos, sin previo aviso del tribunal. Existen otros requisitos legales. Si 1o desea, puede usted consultar
a un abogado inmediatamente. Si no conoce a un abogado, puede llamar a una de las oficinas de
asistencia legal que aparecen en la guia telefonica.

Si desea responder a la demanda por su cuenta, al mismo tiempo en que presenta su respucsta ante el
tribunal, deberd usted enviar por correo o entregar una copia de su respuesta a la persona denominada
abajo como “Plaintiff/Plaintiff’s Attorney” (Demandante o Abogado del Demandante).

IMPORTANT

Des poursuites judiciares ont ete entreprises contre vous. Vous avez 20 jours consecutifs a partir de la

date de Passignation de cette citation pour deposer une reponse ecrite a la plainte ci-jointe aupres de ce
tribunal. Un simple coup de telephone est insuffisant pour vous proteger. Vous etes obliges de deposer
votre reponse ectite, avec mention du numero de dossier ci-dessus et du nom des parties nommees ici, si
vous souhaitez que le tribunal entende votre cause. Si vous ne deposez pas votre reponse ecrite dans le
relai requis, vous risquez de perdre la cause ainsi que votre salaire, votre argent, et vos biens peuvent etre
saisis par la suite, sans aucun preavis ulterieur du tribunal. I y a d’autres obligations juridiques et vous
pouvez requerir les services immediats d’un avocat. Si vous ne connaissez pas d’avocat, vous pourriez
telephoner a un service de reference d’avocats ou a un bureau d’assistance juridique (figurant a ’annuaire
de telephones).

Si vous choisissez de deposer vous-meme une reponse ecrite, il vous faudra egalement, en meme temps
que cette formalite, faire parvenir ou expedier une copie de votre reponse ecrite au “Plaintiff/Plaintift’s
Attorney” (Plaignant ou a son avocat) nomme ci-dessous.

HOWARD R. BEHAR, ESQ.
THE BEHAR LAW FIRM, P.A.
17501 BISCAYNE BOULEVARD, SUITE 460
AVENTURA, F1. 33160
786-735-3300
hrb@beharlepal com; sms@beharleeal com: np@beharlepal.com

Tn accordance with Disabilitics Act of 1990 (ADA), disabled persons who, because of
their disabilities, need special accommodation to participate in this proceeding should contact the ADA

Coordinator no later than SEVEN (7) business days prior to such proceeding.




