
EXHIBIT A

Case 3:18-cv-01040-LB   Document 1-1   Filed 02/16/18   Page 1 of 47



1 

2 

3 

4 

5 

I MICHAEL MALK, ES(2., APC 
Michael Malk, Esq., (State Bar No. 222366) 

I 1180 South Beverly Drive, Suite 302 
Los Angeles, California 90035 
Telephone: (310) 203-0016 
Facsimile: (310) 499-5210 
mm@malklawtirm.com  

Jp,N 17 2018 

,dAMES M. YCIM, Cauurt Zacacutive Otticer 
MAR1N COUNTY SUPERIOR COURT 

gy, J. Chen, Deputy 

Attorneys for Plaintiff Jennifer Sullivan 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUN'I'Y OF MAR1N 

(UNLIMITED JURISDICTION) 

JENTI-IFER SULLIVAN, individually, 	I Case No.t/ [ ~~ 800 15 5 - 

Plaintiff, 	I COMPLAINT FOR: 

1. FAILURE TO PAY OVERTIME [Cal. 
Labor Code §§ 510, 11941; 

MICROSO.FT CORPORA"i'lON, a 
Washington Corporation, and Does 1 

	
2. FAILURF., TO PROVIDE MEAL 

through 100, inclusive, 	 BREAKS [Cal. Labor Code §§ 226.7(a), 
512, IWC Wage Ordei• No. 71; 

Defendants. 
3. FAILURE TO AUTHORIZE AND 

PERMIT REST BREAKS [Cal. Labor 
Code §§, 226.7, 558, 1194, IWC Wage 
Order No. 71; 

4. FAILURE TO PAY WAGES DUE AT 
SEPARATION OF EMPLOYMENT 
[Cal. Laboi• Code §§ 201-2031; 

5. FAILURE TO ISSUE ACCURATE 
ITEMIZED WAGE STATEMENTS 
[Cal. Labor Code §§ 226, 226.3]; 

6. UNFAIR BUSINESS PRACTICES [Cal. 
Bus. & Pi•of. Code § 17200, et seq.]; AND 
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SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY OF MARIN 
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COMPLAINT FOR: 

1. FAILURE TO PAY OVERTIME [Cal. 
Labor Code §§ 510, 1194]; 

2. FAILURE TO PROVIDE MEAL 
BREAKS [Cal. Labor Code §§ 226.7(a), 
512, IWC Wage Order No. 71; 

3. FAILURE TO AUTHORIZE AND 
PERMIT REST BREAKS [Cal. Labor 
Code §§, 226.7, 558, 1194, IWC Wage 
Order No. 71; 

4. FAILURE TO PAY WAGES DUE AT 
SEPARATION OF EMPLOYMENT 
[Cal. Labor Code §§ 201-2031; 

5. FAILURE TO ISSUE ACCURATE 
ITEMIZED WAGE STATEMENTS 
[Cal. Labor Code §§ 226, 226.3]; 

6. UNFAIR BUSINESS PRACTICES [Cal. 
Bus. & Prof. Code § 17200, et seq.]; AND 

DEMAND FOR JURY TRIAL 

Plaintiff, 

MICROSOFT CORPORATION, a 
Washington Corporation, and Does 1 
through 100, inclusive, 

Defendants. 
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1 
	

I. INTRODUCTION 

	

2 	l. 	PLAINTIFF JENNIFER SULLIVAN (hereinafter referred to as "Plaintiff), 

3 
individually, by and through her undersigned attorney, brings this Complaint against 

mi Defendants MICROSOFT CORPORATION, ("Microsoft"), a Washington Corporation, and 

DOES 1 through 100 (Microsoft Corporation and Does 1 through 100 will be collectively 

referred to as "Defendants"), respectfully alleges the following: 

Plaintiff brings this action on behalf of herself against Defendants stemming from 

	

10 
	Defendants misclassifying Plaintiff as an exempt employee. As such, Plaintiff brings claims 

	

11 
	for Defendants' failure to pay Plaintiff overtime wages for all her time worked; failure to 

	

12 
	

provide meal breaks; failure to authorize and permit rest breaks, failure to issue accurate 

	

13 
	

itemized wage statements; failure to pay wages due upon separation of employment; and for 

14 unfair business practices as alleged herein. 
15 

16 

	

17 
	 II. JURISDICTION AND VENUE 

	

18 
	

2. 	Venue is proper in this county under California Business and Professions Code 

	

19 	§ 17203 and California Code of Civil Procedure §§ 395(a) and 395.5. Although Defendants 

20 
did not designate a principal place of business on the Statements of Information which they 

21 
filed with the State of California, Defendants maintain retail locations in Marin County. As 

231 such, venue in Marin County is appropriate. The unlawful acts alleged herein have a direct 

effect on Plaintiff and those similarly situated within the State of California. 

	

251 	
3. 	Defendants are within the jurisdiction of this Court. Defendants transact 

millions of dollars of business in the State of California. Defendants were at all times relevant 

F, 
	hereto an enterprise subject to the jurisdiction of the State of California. 

Plaintiff's Con2plaint 
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1 
	

4. 	Plaintiff asserts no claims arising under federal law. Rather, Plaintiff brings 

	

2 	causes of action based solely on, and arising from, California law. These claims arise from 

3 
Defendants' common and systemic failure to pay overtime wages for work performed, their 

4 

	

5 
	failure to provide meal breaks; their failure permit rest breaks; their failure to issue accurate 

itemized wage statements, their failure to pay all wages due upon separation of employment, 

and unfair business practices. 

:1 

III. PARTIES 
10 

	

11 
	5. 	Plaintiff Sullivan was a California resident at all times while employed by 

12 Defendants, and was employed by Defendants from approximately September 2010 

	

13 	through May 9, 2017. Plaintiff initially worked for Defendants in Washington State as an 

	

14 	
Assistant Store Manager and, in 2012, Plaintiff transferred to Corte Madera, California 

15 
16 and there as an hourly Assistant Store Manager. In July 2015, Defendants promoted 

	

17 
	Plaintiff to Store Manager, and she worked at Defendants' Roseville, California retail 

18 kiosk. 

	

19 	6. 	Upon information and belief, Defendant Microsoft Corporation, conducts 

business in the State of California by selling computer soflware and related products and 
2111 

services, with at least one retail location in Marin County: Defendants maintain a headquarters 

2311 located at C+ne Microsoft Way, Redmond, Washington, 98052. 

	

7. 	Plaintiff is ignorant of the true names and capacities, whether individual, 

2511 corporate, or associate, of those defendants fictitiously sued as Does 1 through 100 inclusive 

and so the Plaintiff sues them by these fictitious names. Plaintiff is informed and believes that 

	

28 
	each of the Doe Defendants reside in the State of California and are in some manner 

Plaintiff's Complaint 
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responsible for the conduct alleged herein. Upon discovering the true names and capacities of 

these fictitiously named defendants, Plaintiff will amend this complaint to show the true 

names and capacities of these fictitiously named defendants. 

IV. 	SUMMARY OF ALLEGATIONS 

8. Plaintiff repeats and realleges each and every allegation set forth in all of the 

foregoing paragraphs as if fully set forth herein. 

A. 	Facts Relevant to Unpaid Wages 

9. In July 2015, Defendants promoted Plaintiff to Store Manager and paid her a 

salary until her separation from the company. On information and belief, Defendants 

misclassified Plaintiff as an exempt Store Manager. 

10. Defendants required Plaintiff to perform non-exempt duties similar to those of 

other non-exempt employees for most of her work time. Defendants provided Plaintiff with a 

skeletal staff and, rather than hire more non-exempt employees, Defendants required Plaintiff 

to fill the role of a non-exempt worker. As such, Plaintiff was a non-exempt employee and 

was entitled to meal and rest breaks and overtime pay. 

11. Plaintiff typically worked five days per week during which she worked at least 

50 hours per week to as much as 75 hours per week'. 

12. In addition to the daily hours that Plaintiff worked on Defendants' premises, 

Plaintiff also typically performed work at home in the form of conference and security alarm 

' For the first eight months in which Plaintiff worked as a Store Manager, her location was not adequately staffed 
with enough Assistant Store Managers, and Plaintiff typically worked 70-75 hours per week. 

Plaintiff's Complaint 
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1 	calls, and scheduling changes. Despite these long hours, Defendants paid Plaintiff the same 

2  salary, and never paid her overtime. 

3 
13. 	Plaintiff was eligible to receive a non-discretionary quarterly bonus based on 

4 

	

5 	the productivity of the store in which she worked. In addition to depriving Plaintiff of 

	

6 	overtime pay, Defendants also deprived her of the higher overtime rate which should have 

	

7 	included the bonuses in her regular rate of pay. 

	

8 	B. 	Facts Relevant Rest and Meal Break Violations 
9 

	

10 	
14. 	On information and belief, Plaintiff did not sign an on-duty meal break 

11 agreement. 

	

12 	15. 	As part of Plaintiff's job duties, on a regular basis, Plaintiff was the only 

	

13 	manager on-duty during her shift, and Defendants required Plaintiff to remain on the premises 

14 
during the entirety of her shift. Defendants did not typically provide another employee to 

15 

	

16 	
relieve Plaintiff of her job duties in order for her to take a 30 minute off-duty meal break by 

	

17 	the fifth hour of her shift. Moreover, when Plaintiff worked over ten hours per shift, she was 

	

18 	not provided with, nor could she take, a second meal break by the tenth hour of her shift. 

	

19 	16. 	Since Plaintiff was never fully relieved of all her work duties to take a 30 

20 
minute off-duty meal break, Plaintiff was never provided with, nor able to take, timely, off- 

21 

22 
duty meal periods. 

	

23 	17. 	Further, Plaintiff was never paid a meal break premium payment for each day 

	

24 	on which she was unable to take a 30 minute off-duty meal break. 

	

25 	
18. 	Defendants did not authorize or permit Plaintiff to take off-duty rest breaks due 

26 

	

27 	
to the skeletal scheduling of employees and Defendants' misclassification of Plaintiff. 

28 

Plaintiff's Complaint 
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1 
	

19. 	Defendants failed to compensate Plaintiff one hour of premium pay for each 

	

2 	day on which they did not authorize or permit a duty-free rest break. 

3 

	

20. 	As a direct consequence of Defendants depriving Plaintiff of ineal and rest 
4 

	

5 
	breaks, as well as Defendants' failure to pay Plaintiff for the work she performed in excess of 

	

6 
	

8 hours per day and 40 hours per week, Defendants issued inaccurate itemized wage 

	

7 	statements to Plaintiff since Defendants omitted meal and rest break premium payments from 

8 
Plaintiff's pay and failed to pay her overtime wages. 

9 

	

10 
	21. 	As a direct result of the foregoing, Defendants failed to pay Plaintiff all wages 

	

11 
	owed upon separation of employment. 

12 

	

13 	 V.  CAUSES OF ACTION 

14 
FIRST CAUSE OF ACTION 

15 

	

16 
	 Failure to Pay Overtime Compensation 

	

17 
	 [Cal. Labor Code §§ 510, 1194] 

	

18 
	

(On behalf of Plaintiff) 

	

19 	22. 	Plaintiff re-alleges and incorporates by reference each and every allegation set 

forth in the preceding paragraphs. 
21 

	

22 
	23. 	Pursuant to Cal Labor Code § 510, for the four years preceding this action 

	

23 
	

Defendants were required to compensate Plaintiff for all overtime which is calculated at: 

(a) One and one-half (1'/z) times the regular rate of pay for all hours worked in 

2 	
excess of eight (8) hours per day and/or forty (40) hours per week, and for 

2 

2 
	 the first eight (8) hours worked on the seventh (7th) consecutive day of 

2 
	 work in a workweek, and 

Plaintiff's Complaint 
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1 	 (b) Two (2) times the rate of pay for all hours worked in excess of twelve (12) 

	

2 	 hours per day, and for all hours worked in excess of eight (8) hours on the 

3 
seventh (7th) consecutive day of work in a workweek. 

4 

	

5 	24. 	The IWC 7-2001 Section 3(A)(1)(c) states: 

	

6 	 "The overtime rate of compensation required to be paid to a non-exempt full- 

	

7 	 time salaried employee shall be computed by using the employee's regular 

	

8 	 hourly salary as one-fortieth (1/40) ofthe employee's weekly salary." 
9 

25. 	Section 49.1.2 of the DLSE Manual states: 
10 

	

11 	 "In not defining the term 'regular rate of pay,' the Industrial Welfare 

	

12 	 Commission has manifested its intent to adopt the definition of `regular rate of 

	

13 	 pay' set out in the Fair Labor Standards Act ("FLSA"), 29 U.S.C. Sec. 207(e): 

14 
`the regular rate of pay at which an employee is employed shall be deemed to 

15 

	

16 	
include all remuneration for employment paid to ... the employee.' The DLSE 

	

17 	 Manual continues: "In determining what payments are to be included in or 

	

18 	 excluded from the calculation of the regular rate of pay, California law adheres 

	

19 	 to the standards adopted by the U.S. Department of Labor to the extent those 

20 
standards are consistent with California law." 

21 

	

22 	
The DOL has interpreted Sec. 207(e) to include commissions and production bonuses 

	

23 	in determining the regular rate of pay. See, 29 CFR 778.110 and 778.1172  (see, also,  DLSE 

24 

	

25 	2 "Commissions (whether based on a percentage of total sales or of sales in excess of a 
26 specified amount, or on some other formula) are payments for hours worked and must be 

included in the regular rate. This is true regardless of whether the commission is the sole 

	

27 	source of the employee's compensation or is paid in addition to a guaranteed salary or hourly 

	

28 	
rate, or on some other basis, and regardless of the method, frequency, or regularity of 
computing, allocating and paying the commission." 29 CFR § 778.117 

Plaintiff's Cornplaint 
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1 	Enforcement Policies and Interpretations Manual, rev. 2009, 49.1.2.1 and 49.2.1.2). 

	

2 	Commissions and bonuses must be included in the regular rate whether they are the sole 

3 
source of the employee's compensation or are in addition to a guaranteed salary or hourly 

4 

	

5 	rate. Id.; 29 CFR §§ 778.117, 778.208; Oliver v. Mercy Med. Ctr., Inc. (9 h̀  Cir. 1982) 695 

	

6 	F.2d 379; DLSE Opinion Letter Nos. 1988.06.02, 2002.0614. 

	

7 	26. 	The California Labor Code requires that when calculating the hourly overtime 

	

8 	rate, commission and bonus pay is to be divided by the number of hours worked, thereby 
9 

	

10 	
raising the regular hourly rate for purposes of calculating "time and a half" compensation. 

	

11 	27• 	Plaintiff was a non-exempt employee entitled to the protections of the 

	

12 	Industrial Welfare Commission Orders mentioned herein, California Code of Regulations, 

	

13 	Title 8, § 11010 et seq. During the course of Plaintiff's employment, Defendants failed to 

14 
compensate Plaintiff for overtime hours worked in excess of eight (8) hours per day and forty 

15 

	

16 	
(40) hours per week. 

	

17 	28. 	As a direct and proximate result of the aforementioned violations, Plaintiff has 

	

18 	been damaged in an amount according to proof at trial, but in an amount in excess of the 

	

19 	jurisdiction of this court. 

20 
SECOND CAUSE OF ACTION 

21 

	

22 	
Failure to Provide Meal Breaks 

	

23 	 [Cal. Labor Code §§ 226.7(a), 512, IWC Wage Order No. 71 

	

24 	 (On behalf of Plaintiff) 

	

25 	
29. 	Plaintiff re-alleges the information set forth in all preceding paragraphs, as 

26 
though fully set forth and alleged herein. 

27 

28 

Plaintiff's Complaint 
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1 	30. 	Under Section 11(A) of Industrial Welfare Commission Order 7-2001, codified 

	

2 	as California Code of Regulations, Title 8, Section 11010, Defendants are required to provide 

3 
Plaintiff a minimum thirty minute off-duty meal period in any work period of more than five 

4 

	

5 	hours, and a second minimum thirty minute meal period in any work period of more than ten 

6 hours. 

	

7 	31. 	Under Labor Code Section 512, Defendants are prohibited from employing 

	

8 	Plaintiff for a work period of more than five hours without providing Plaintiff an off-duty 
9 

	

10 	
meal period of not less than thirty minutes, and from employing Plaintiff for a work period of 

	

11 	more than ten hours without providing Plaintiff a second off-duty meal period of not less than 

12 thirty minutes. 

	

13 	32. 	Moreover, Labor Code section 226.7, subdivision (a), provides: "No employer 

14 
shall require any employee to work during any meal period mandated by applicable order of 

15 
the Industrial Welfare Commission." 

16 

	

17 	33. 	California courts interpreting Section 11(A) of the Wage Order, Section 512 of 

	

18 	the Labor Code, and Section 226.7 of the Labor Code have concluded that California 

	

19 	employers have a legal obligation to ensure that employees are free from all job duties for 30- 

20 
minute meal periods within the fifth and tenth hours of work. See, Brinker Restaurant Corp. v. 

21 

	

22 	
Superior Court of San Diego County (2012) 53 Ca1.01004, 1040 (an employer satisfies it 

	

23 	obligation to provide meal breaks only if it "relieves it employer of all duty, relinquishes 

	

24 	control over their activities, and permits them a reasonable opportunity to take an 

25 uninterrupted 30-minute meal break, and does not impede or discourage them from doing 
26 

so".) 
27 

28 

Plaintiff's Complaint 
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1 
	

34. 	During Plaintiff's employment, Plaintiff was a non-exempt and non-unionized 

	

2 	employee entitled to the protections of the Industrial Welfare Commission Order mentioned 

3 
herein, as well as Labor Code §§226.7, 512. 

4 

	

5 
	35. 	During the course of Plaintiff's employment, Defendants failed to provide 

	

6 
	

Plaintiff with mandated meal periods, and even required Plaintiff to work during what should 

7 have been statutory meal periods. 

	

8 	
36. 	Pursuant to Section I 1(D) of Industrial Welfare Commission Order 7-2001, 

9 

	

10 
	California Code of Regulations, Title 8, Section 11010, Defendants are required to pay 

	

11 
	Plaintiff one additional hour of pay at Plaintiff's regular rate of compensation for each work 

	

12 
	

day that the meal periods are missed or untimely by Plaintiff due to Defendants not relieving 

	

13 	Plaintiff of her job duties. 

14 

	

37. 	Under Labor Code section 226.7, subdivision (b), Defendants are required to 
15 

	

16 
	pay Plaintiff one additional hour of pay at Plaintiff's regular rate of compensation for each 

	

17 
	work day that the meal period was not provided. 

	

18 
	

38. 	Defendants willfully refused and continue to refuse to pay Plaintiff 

19 compensation for missed meal periods when she was a non-exempt employee as required by 

20 
the aforementioned statutes and regulations. 

21 

	

39. 	In Murphy v. Kenneth Cole Productions, 40 Cal 4th 1094, 1114 (2007), the 

23 I 
 California Supreme Court held that the "additional hour of pay" for failure to provide an 

	

24 	employee with meal periods constitutes a wage," rather than a"penalty," and, accordingly, is 

	

25 	
governed by the three-year statute of limitations set forth in C.C.P. § 338(a). As a result, 

► 

	Plaintiff can recover wages under the Labor Code based on her missed, untimely, interrupted 

►: 
and/or on-duty meal periods. 

Plaintiff's Complaint 
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1 
	

40. 	As a direct and proximate result of the aforementioned violations, Plaintiff has 

	

2 	been damaged in an amount according to proof at trial, but in an amount in excess of the 

3 
jurisdiction of this court. 

4 

	

5 
	 THIRD CAUSE OF ACTION 

	

6 
	

Failure to Authorize and Permit Rest Breaks 

	

7 
	

(Cal. Labor Code §§, 226.7, 558, 1194, IWC Wage Order No. 71 

	

8 	
(On behalf of Plaintiff) 

9 

	

10 
	41. 	Plaintiff re-alleges the information set forth in all preceding paragraphs, as 

	

11 
	though fully set forth and alleged herein. 

	

12 
	

42. 	California Labor Code § 226.7(a) provides, "No employer shall require any 

	

13 	employee to work during any meal or rest period mandated by an applicable order of the 

14 
Industrial Welfare Commission." 

15 

	

16 
	43. 	IWC Order No. 7-2001(12)(A) provides, in relevant part: 

	

17 
	 "Every employer shall authorize and permit all employees to take rest periods, 

	

18 
	

which insofar as practicable shall be in the middle of each work period. The 

	

19 	 authorized rest period time shall be based on the total hours worked daily at the 

rate of ten (10) minutes net rest time per four hours or major fraction thereof. 
21' 

	

221 
	

However, a rest period need not be authorized for employees whose total daily 

	

23 
	 work time is less than three and one-half hours. Authorized rest period time 

	

24 	 shall be counted as hours worked for which there shall be no deduction from 

	

25 	
wages." Ca1.Code Regs., tit. 8, § 11090(12)(A). Emphasis added. 

	

271 
	44. 	IWC Order No. 7-2001 (12)(B) further provides, "If an employer fails to 

provide an employee with a rest period in accordance with the applicable provisions of this 

Plaintiff's Complaint 
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I order, the employer shall pay the employee one (1) hour of pay at the employee's regular rate 

of compensation for each workday that the rest period is not provided." Cal.Code Regs., tit. 8, 

§ 11090(12)(B). 

11 
Court of California held that "state law prohibits on-duty and on-call rest periods. During rest 

	

45. 	In Augustus v. ABM Security Services, Inc. (2016) 2 Ca1.5th 257, the Supreme 

periods, employers must relieve their employees of all duties and relinquish control over how 

employees spend their break time. (See Brinker Restaurant Corp v. Superior Court (2012) 53 

Cal.4th 1004, 1038-1039 (Brinker)." The court further elaborated that "one cannot square the 
10 

practice of compelling employees to remain at the ready, tethered by time and policy to 11 

particular locations or communication devices, with the requirement to relieve employees of 12 

13 	all work duties and employer control during 10 minute rest periods." Id., at 7. Moreover, 

14 requiring employees to remain on the premises during rest breaks is "irreconcilable with 
15 

employees' retention of freedom to use rest periods for their own purposes." Id., at 16, 
16 

internal citation omitted. 17 

18 
	

46. 	Defendants violated Section 12 of IWC Wage Order No. 7 and California 

19 

	

	
Labor Code § 226.7 by requiring Plaintiff to work through rest periods, thereby failing to 

authorize and permit the taking of duty-free rest periods by employees. 
211 

47. 	As a result of the unlawful acts of Defendants, Plaintiff has been deprived of 

231 timely rest periods, and she is entitled to recovery under Cal. Labor Code §226.7(b) in the 

amount of one additional hour of pay at the employee's regular rate of compensation for each 

251 work period during each day in which Defendants failed to provide her with timely and/or 

paid rest periods 

Plaintiff's Complaint 
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1 	 FOURTH CAUSE OF ACTION 

	

2 	 Failure to Pay Wages Due at Separation of Employment 
3 

(Cal. Labor Code §§ 201-2031 
4 

	

5 	 (On behalf of Plaintiff) 

	

6 	48. 	Plaintiff re-alleges and incorporates by reference each and every allegation set 

	

7 	forth in the preceding paragraphs. 

	

8 	49. 	Sections 201 and 202 of the California Labor Code require Defendants to pay 
9 

	

10 	
all compensation due and owing to former employees in California at or around the time each 

	

11 	employee's employment is terminated or ends. Section 203 of the California Labor Code 

	

12 	provides that if an employer willfully fails to pay compensation promptly upon discharge or 

	

13 	resignation, as required by Sections 201 and 202, then the employer is liable for penalties in 

14 
the form of continued compensation up to thirty (30) work days. 

15 

	

16 	
50. 	Upon termination or separation from employment, Defendants willfully failed 

	

17 	to pay Plaintiff her overtime wages for time spent performing mandatory job duties, and her 

	

18 	wages for meal break and rest break premiums, all of which were due by her separation of 

	

19 	employment as required by California Labor Code §§ 201 and 202. 

20 

	

51. 	As a result, Defendants are liable to Plaintiff for penalties pursuant to 
21 

	

22 	
California Labor Code §203. 

23 

24 

25 

26 

27 

28 /// 

Plaintiff's Conzplaint 
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FIFTH CAUSE OF ACTION 

Failure to Issue Accurate Itemized Wage Statements 

m1 
[Cal. Labor Code §§ 226, 226.31 

©1 
	 (On behalf of Plaintiff) 

52. 	Plaintiff re-alleges the information set forth in all preceding paragraphs, as 

though fully set forth and alleged herein. 

53. 	California Labor Code § 226(a) requires that employers, when paying their 
9 

10 non-exempt employees' wages, include an "itemized statement in writing showing" the "total 

11 
	hours worked by the employee," and "all applicable hourly rates in effect during the pay 

12 
	

period and the corresponding number of hours worked at each hourly rate." 

13 
	

Cal. Labor Code § 226(2)(B) states: 

14 	
An employee is deemed to suffer injury for purposes of this subdivision if the 

15 

16 
	 employer fails to provide accurate and complete information as required by 

17 
	 any one or more of items (1) to (9), inclusive, of subdivision (a) and the 

18 
	

employee cannot promptly and easily determine from the wage statement alone 

19 	 one or more of the following: 

(i) The amount of the gross wages or net wages paid to the employee 
211 

during the pay period or any of the other information required to be 

231 
	 provided on the itemized wage statement. 

54. 	Cal. Labor Code § 226(e) provides that an employee suffering injury as a 

result of a knowing and intentional failure to comply with 226(a) is entitled to recover 

271 
	$50 for initial pay period in which a violation of Section 226 occurs and $100 for each 

Plaintiff's Complaint 
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1 
	

subsequent pay period, not to exceed $4,000, as well as an award of costs and reasonable 

2 attorney's fee. 

3 

	

55. 	During the employment period, Defendants failed to provide Plaintiff with 
4 

	

5 
	itemized wage statements which accurately reflected the actual amount of hours worked, the 

	

6 
	pay rate, wages earned, and premium payments for missed meal and rest break all in violation 

	

7 	of §226(a)(1). 

	

8 	
56. 	Defendants' failure to comply with §226(a)(1) was knowing and 

9 
intentional. 

10 

	

11 
	 SIXTH CAUSE OF ACTION 

	

12 
	

Unfair Business Practices 

	

13 
	

[Cal. Bus. & Prof. Code § 17200, et seq.] 

14 
(On behalf of Plaintiff) 

15 

	

16 
	57. 	Plaintiff re-alleges the information set forth in all preceding paragraphs, as 

17 though fully set forth and alleged herein. 

	

18 
	

60. 	California Business & Professions Code Section 17200 prohibits any unlawful, 

19 unfair, or fraudulent business practices. 

20 

	

61. 	Labor Code section 90.5(a) states that it is the public policy of California to 
21 

	

22 
	enforce vigorously minimum labor standards in order to ensure employees are not required to 

23 work under substandard and unlawful conditions, and to protect employers who comply with 

	

24 
	

the law from those who attempt to gain competitive advantage at the expense of their workers 

	

25 	
by failing to comply with minimum labor standards. 

271 
	62. 	Through its actions alleged herein, Defendants have engaged in unfair 

competition within the meaning of Cal. Bus. & Prof. Code, § 17200, because Defendants' 

Plaintiffs Coniplaint 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

conduct has violated state wage and hour laws as herein described. Indeed, Defendants' 

conduct as herein alleged has damaged Plaintiff by failing to compensate her for overtime 

wages for the time spent working over 8 hours per day and 40 hours per week, failing to pay 

her meal break premiums for each day in which Defendants failed to provide her with a 30 

minute off-duty meal break, and failing to pay her rest break premiums for each day in which 

Defendants failed to provide her with a 10 minute off-duty rest break. 

63. California Business and Professions Code § 17208, the statute of limitations for 

a claim under Section 17200 is four years. Accordingly, the actionable period for this cause of 

action is January 17, 2014 through the conclusion of this action. 

64. Beginning at a date unknown to Plaintiff, but at least as early as a January 17, 
s 

2014, Defendants committed, and continue to commit, acts of unfair competition, as defined 

in § 17200, et seq. of the California Business and Professions Code by, among other things, 

engaging in the acts and practices described above. 

65. Defendants engaged in unfair competition in violation of Cal. Bus & Prof. 

Code § 17200 et seq. by violating, inter alia, each of the following: (1) Cause of Action One as 

stated above; (2) Cause of Action Two as stated above; (3) Cause of Action Three; and (4) 

Cause of Action Four as stated above. Defendants' course of conduct, act and practice in 

violation of the California laws mentioned in each paragraph above constitute separate and 

independent violations of 17200, et seq. of the California Business and Professions Code. 

66. The harm to Plaintiff for Defendants' failure to compensate Plaintiff overtime 
, 

wages for hours spent performing mandatory job duties and failure to provide meal and rest 

breaks is the result of Defendants' policies/practices and, therefore, Defendants' actions 
~a 

Plaintiff's Complaint 
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1 
	

described herein constitute an unfair business practice or act within the meaning of California 

	

2 	Business and Professions Code § 17200. Moreover, these acts injured Plaintiff. 

3 

4 

	

5 
	 VI. DEMAND FOR JURY TRIAL 

	

6 
	

67. 	Plaintiff hereby demands trial by jury on her individual claims stated herein 

7 against Defendants. 

VII. PRAYER FOR RELIEF 
10 

	

11 
	WHEREFORE, Plaintiff, on behalf of herself, prays for judgment against 

12 Defendants as follows: 

	

13 
	

68. 	On the First Cause of Action for failure to overtime: 

14 
(a) 	A declaratory judgment that Defendants violated Labor Codes §§ 510, 

15 

	

16 
	 1194, by failing to pay Plaintiff overtime wages when Plaintiff wotked 

	

17 
	 over 8 hours per day and 40 hours per week; and 

	

18 
	

(b) 	An award to Plaintiff in the amount of her unpaid overtime wages owed 

	

19 	 to Plaintiff for time spent working over 8 hours per day and 40 hours 

per, plus liquidated damages in an additional amount equal to the 
211 

unpaid overtime wages, as well as an award of costs, interest, and 

	

231 
	 reasonable attorney's fees pursuant to all sources of law providing for 

the same. 

	

25! 	
69. 	On the Second Cause of Action for failure to provide meal breaks: 

(a) 	Declaratory judgment that Defendants violated California Labor Code 

F, 
	 § 226.7, § 512, and the IWC Wage Order No. 7-2001; 

Plaintiff's Complaint 
Page 17 

Case 3:18-cv-01040-LB   Document 1-1   Filed 02/16/18   Page 19 of 47



1 (b) An award to Plaintiff for wages as a result of missed meal periods 

2  during the employment period; 

3 
(c) An award to Plaintiff of her attorneys' fees and costs of suit to the 

4 
5  extent permitted by law, including, but not limited to, Cal. Code of 

6 Civil Procedure §§ 1021.5; and 

7  (d) Attorneys' fees and costs pursuant to all sources of law providing for 

8 
same. 

9 
70. 	On the Third Cause of Action for failure to authorize and permit rest breaks: 

10 

11 (a) A declaratory judgment that Defendants violated California Code § 

12 226.7 and the IWC Wage Order No. 7-2001; 

13 (b) An award to Plaintiff for wages as a result of missed rest periods during 

14 
the employment period; 

15 
(c) An award to Plaintiff of her attorneys' fees and costs of suit to the 

16 

17 extent permitted by law, including, but not limited to, Cal. Code of 

18 Civil Procedure §§ 1021.5; and 

19 (d) Attorneys' fees and costs pursuant to all sources of law providing for 

20 
same. 

21 

22 
71. 	On the Fourth Cause of Action for failure to pay wages dues at separation of 

23 employment: 

24 (a) A declaratory judgment that Defendants have violated California Labor 

25 
Code §§ 201-203; 

26 
(b) Pursuant to Cal. Labor Code §§ 201-203, an award to Plaintiff for 

27 

28 
waiting time penalties in the amount of 30 days wages; and 

Plaintiff's Complaint 
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1 
	

(c) 	An award to Plaintiff of reasonable attorneys' fees and costs. 

	

2 	72. 	On the Fourth Cause of Action for failure to issue accurate itemized wage 

3 
statements: 

4 

	

5 
	 (a) 	A declaratory judgment that Defendants violated Labor Code §§ 226 and 

	

6 
	

226.3 by regularly willfully issuing inaccurate wage statements to 

Plaintiff in which a violation of § 226 occurred; and 

	

8 	
(b) 	An award of $50 for each initial pay period and $100 for each subsequent 

9 

	

10 
	 pay period in which a violation of § 226 occurred, not to exceed $4,000 

	

11 
	 for Plaintiff, as well as an award of costs and reasonable attorneys' 

	

12 
	

fees; 

	

13 	73. 	On the Fifth Cause of Action for Unfair Business Practices: 

14 
(a) 	An Order requiring Defendants, its agents, servants, and employees, 

15 

	

16 
	 and all persons acting, directly or indirectly, in concert with them, to 

	

17 
	 restore and disgorge all funds to Plaintiff by means of any action or 

	

18 
	

practice declared by this Court to be unlawful, unfair or fraudulent and 

	

19 	 therefore constituting unfair competition under § 17200, et seq. of the 

Cal. Business and Professions Code; 
211 

(b) 	Restitution, including, but not limited to, the relief permitted pursuant 

	

231 
	

to Labor Code §§ 201- 203, 218.5, 226.7, 512, 558, 1194, and 1194.2, 

and/or the applicable IWC Wage Order; and 

	

251 	
(c) 	An award to Plaintiff of her attorneys' fees and costs of suit to the 

extent permitted by law, including, but not limited to, Cal. Code of 

Civil Procedure §§ 1021.5; 

Plaintiff's ConZplaint 
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1 
	

74. 	For Civil Penalties pursuant to Cal. Labor Code § 558 for each violation of the 

2 Cal. Labor Code alleged herein; 

3 
75. 	For such other and further relief as the Court may deem proper 

4 

5 
	Dated: January 17, 2018 	Respectfully submitted, 

MICHAEL MALK, ESQ. APC 

tll 
	

By: 	
Mi hael VaT

role 
 

Attorneys for Plaintiff 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

2111 

2311 

2 

Plaintiff's Complaint 
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SU M M O N S 	 FOR COURT USE ONLY 
(SOLO PARA USO DE LA CORTFJ 

(CITAC/ON JUDIC/AL) 

NOTICE TO DEFENDANT: 
i(AVtSQ,4L DIrA~tA11FB 	

g 	p 	 IFE ~ L ~ K). 
MICROSOF CORPORATION, a ashin ton Cor oration, and 

rot~h 100, inclusive 

YOU ARE BEING SUED BY PLAINTIFF: 	 JAN 17 2018 
(LO EST.4 DEMANDANDO EL DEMANDANTE): 

JENNIFER SULLIVAN, individually 	 JAMt✓S M. KiM. Court ExecuUve otttcer 
MAR1N COtlNTY StlPERIOR Col1RT 

Ryr J. Chen, Deputy 

NOTICEI You have been sued. The court may decide against you without your being heard unless you respond within 30 days. Read the information 
below. 

You have 30 CALENDAR DAYS after this summons and legal papers are served on you to file a written response at this court and have a copy 
served on the plaintiff. A letter or phone call will not protect you. Your written response must be in proper Iegal form if you want the court to hear your 
case. There may be a court form that you can use for your response. You can find these court forms and more information at the California Courts 
Online Self-Help Center (www.courtinfo.ca.gov/se/fhelp),  your county law library, or the courthouse nearest you. If you cannot pay the filing fee, ask 
the court clerk for a fee waiver form. if you do not file your response on time, you may lose the case by default, and your wages, money, and property 
may be taken without furtherwaming from the court. 

There are other legal requirements. You may want to call an attorney right away. If you do not know an attorney, you may want to call an attomey 
referral service. If you cannot afford an attorney, you may be eligible for free legal services from a nonprofit legal servioes program. You can locate 
these nonprofit groups at the California Legal Services Web site (www.lawhelpcalifom/a.org), the Cal'Ifornia Courts Online Self-Help Center 
(www.courtinfo.ca.gov/se/ihelp),  or by contacting your local court or county bar association. NOTE: The court has a statutory lien for waived fees and 
costs on any settlement or arbitration award of $10,000 or more in a civil case. The court's Iien must be paid before the court will dismiss the case. 
tAVIS01 Lo han demandado. Si no n:sponde dentro de 30 dias, la corte puede decfdir en su contra sin escuchar su versi6n. Lea la informaci6n a 
continuaci6n. 

Tiene 30 D/AS DE CALENDARIO despuess de que le entneguen esta citaci6n y pape/es legales para presentar una respuesta por escrito en esta 
corte y hacer que se enfregue una copia al demandante. Una carta o una l/amada telef6nica no to protegen. Su respuesta por escrito tiene que estar 
en formato legal eonecto si desea que procesen su caso en la corte. Es posible que haya un fonnulario que usted pueda usar para su respuesta. 
Puede encontrar estos formu/arios de /a corte y mas informacibn en el Centro de Ayuda de las Cortes de Califomia (www.sucorte.ca.gov), en la 
biblioteca de leyes de su condado o en la crorte que /e quede mSs cerca. Si no puede pagar la cuota de presentaci6n, pida al secretario de la corte 
que le d6 un fonnulario de exenci6n de pago de cuotas: Si no presenta su respuesta a tiempo, puede perder el caso por incumplimiento y la corte le 
podra quitar su sueldo, dinero y bienes sin mas advertencia. 

Hay otros requisitos legales. Es recomendab/e que llame a un abogado inmediatamente. Si no conoce a un abogado, puede llamar a un servicio de 
remisi6n a abogados. Si no puede pagar a un abogado, es posible que cumpla con /os requisitos para obtener servicios legales gratuitos de un 
programa de serviclos legales sin fines de lucro. Puede encontrar estas gnipos sin Tnes de /ucro en e/ sitio web de Califomla Legal Services, 
(www.lawhelpcalifomia.org), en el Centro de Ayuda de las Cortes de Califomia, (www.sucorte.ca.gov) o ponf6ndose en contacto con la corte o el 
co/egio de abogados locales. A V/S0: Por /ey, la corte tiene denecho a rec/amar las cuotas y los costos exentos par imponer un gravamen sobre 
cuafquier recuperacl6n de $10,000 6 mas de va/or recibida mediante un acuerdo o una concesi6n de arbitraje en un caso de derecho civil. Tiene que 
pagar el gravamen de la corte antes de que la corte pueda desechar ei caso. 

The name and address of the court is: Marin Cottnty Sttperior Cottrt 	 CA

~-d 
NUMBER: 	 q 

(E/ nombre y dfrecci6n de la corte es): 	 (N0 	ce 1~ `~ ~®® p~~ 3501 Civic Center Drive 	 t 
San Rafael, California 94903 

The name, address, and telephone number of plaintiffs attomey, or plaintiff without an attomey, is: 
(EI nombre, la direccibn y ei numero de teldfono del abogado del demandante, o de/ demandante que no tiene abogado, es).• 

Michael Malk, Esq., 1180 S. Beverly Drive, Suite 302, Los Angeles, CA 990~,5~(FN) 203-0016 

DATE: 
JAN 17 2018 	

Clerk, by 	 Deputy 
(Fecha) 	 (Secretario) 	 KAPMr (Adjunto) 

(For proof of service of this summons, use Proof of Service of Summons (form POS-010).) 
(Parra prueba de entrega de esta cftati6n use el formulario Proof of Service of Summons, (POS-010)). 

NOTICE TO THE PERSON SERVED: You are served 
1. as an individuai defendant. 
2. 0 as the person sued under the fictitious name of (specify): 

3. © on beh~of (specify): ~ ; ~ v^ pC7o 	Cv y~O ►/~~~ 4 y 

under: ['~ CCP 416.10 (corporation) 	 CCP 416.60 (minor) 
[~ CCP 416.20 (defunct corporation) 	C] CCP 416.70 (conservatee) 

CCP 416.40 (association or partnership) 	CCP 416.90 (authorized person) 

~ other (specify):  
4. by personai delivery on (date): l/ (~l/ t 5vC 

Pace 

Form Adopted for Mandatory Use 
Judkial Councll of Califomfe 
SUM-100 IRev. July 1, 20091 

SUMMONS 	 cade ot clvn Procadure gg 41 2.20, aag 
www. oourtlnfo. ce.gov  
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..M.. 	.:-,: 	... 	.. 

MARIN COUNTY SUPERIOR COURT 
P.O. Box 4988 

San Rafael, CA 94913-4988 

vs 

PLAINTIFF: 	Z-.2 l✓`) L.. L,'1  

„ 
DEFENDANT: ?•t ~ i~. ~ a?) `~~~.•~ 	~•'Z ~:~~ _ 

CASE NO. C. 	 0 0 01 5 5 

NOTICE OF CASE 
MANAGEMENT CONFERENCE 

(CIVIL) 

(Pursuant to Government Code Section 68600 et seq.) 

Pursuant to Local Rule 1,3, the plaintiff must serve a copy of this Notice of Case Management 
Conference, a blank Case Management Statement (Judicial Council Form CM-110), a blank Notice of 
Sett/ement of Entire Case (Judicial Council Form CM-200), and an A/ternative Dispute Resolution (ADR) 
Informational Notice (CV006) together with the complaint on all parties. 

This case is assigned for all purposes to Judge 	PAUL M. HAAKFN,.qn.hi 	in Courtroom 

The parties/counsel to this action shall comply with the filing and service deadlines in Local Rule 1.5 
and California Rule of Court 3.110, or appear at the Order to Show Cause hearing on the dates set 
forth below: 

(,% 
Failure to File Proof of Service 	 f! /~ ~/ 	~~ 8:30 /~8:00 A M. 

~ ~. 	~ ,-}..  
Failure to Answer 	 "` / 	/ 	1 8:30 / P

-
:00 .M. 

,~ 	 .. i}  

i ,,~  
Parties must appear for Case Management Conference on 	/~' /<~ 	8:30 / ,9:00 A.M. 

`•,_r 

3. The parties must be familiar with the case and be fully prepared to discuss the suitability of the case 
for binding or non-binding arbitration, mediation, or neutral case evaluation. Counsel must discuss 
ADR options with their clients prior to attending the Case Management Conference and should 
be prepared to discuss with the court their authority to participate in ADR. 

4. Case Management Conference Statements must be filed with the court and served on all parties at 
least 15 calendar days before the Case Management Conference. (Late filing may result in the 
issuance of sanctions.) 

Distribution: Original - Court File; Canary - Plaintiff 

CV008 	 NOTICE OF CASE MANAGEMENT CONFERENCE (CIVIL) 
	

Rev. 7/15/15 
(Pursuant to Government Code § 68600 et seq.) 
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C_M_2nn 
__.__.._..___........~........ 	~_.......~ ..............,_._......._....m-___._ 
ATTORNEY OR PARTY W ITfiOUT AT TORNEY (Name, Stata Barrtam6er. 8nd adtlresa): 

......._..... 	_.._... 	. 
FOR COUR7 USE ONLY 

TELEPHONE NO.: 	 FAX NO. (Optionali; 

E-MAIL ADDRESS (Optfonal}: 

ATTORNEY FOR (Nama): 

SUPERIOR COURT OF CALIFORNIA, COUNTY OF 
STREET ADDR€SS: 

MAILING ADDRESS: 
CITY AND ZIP CODE: 

BRANCH NAME: 

PLAINTIFF/PETITIONER: 

DEFENDANT/RESPONDENT: 

CASE NUMBER: 

NOTICE OF SETTLEMENT OF ENTIRE CASE JUDGE: 

DEPT.: 

NOTICE TO PLAINTIFF OR OTHER PARTY SEEKING RELIEF 
You must fite a request for dismissai of the entire case within 45 days after the date of the settlement if the settlement is 
unconditionai. You must fiie a dismissal of the entire case within 45 days after the date specifled in item 1 b betow if the settiement 
is conditionai. Uniess you flle a dismissal within the required time or have shown good cause before the time for dismissal has 
expired why the case shouid not be dismissed, the Court witt dismiss the entire case. 

To the court, all parties, and any arbitrator or other court-connected ADR neutrai Involved in this case: 

1. This entire case has been settted. The settiement is: 

a, [~ Unconditional. A request for dismissal will be filed within 45 days after the date of the settiement. 
Date of settiement: 

b. 	Conditionai. The settlement agreement conditions dismissai of this matter on the satisfactory completion of 
specified terms that are not to be performed within 45 days of the date of the settiement. A request for dismissal will 
be fiied no later than (date): 

2. Date initiat pleading fiied: 

3. Next scheduied hearing or conference: 

a. Purpose: 

b. = (1) Date: 

(7) Time: 

(3) Department: 

4. Trial date: 

a. No tria( date set. 

b. (1) Date: 

(2) Time: 

(3) Department: 

I deciare under penaity of perjury under the taws of the State of Caiifornia that the foregoing is true and corTect. 

Date: 

0 
{TYPF OR PR1NT NAME OF = ATTORNFY = PARTY WITNOUTATTORNEY} 

	
(SIGNATURF) 

Pape i Of Z 

Form Adnpied tw Mandltwry Uso 	 NOTICE OF SETTLEMENT OF ENTIRE CASE 	 Ca~. Ro~es of Coua, tule 3.1385 
Judidai Council rrf Calitomia 	 www.caurNnln.ca.gov  

CM-2D0 IRev. January 1, 20071 
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CM-20t 

PIAINTIFFIPETiTIONER: 	
cAsE NUMBER: 

D EFENDANTIRESPONDENT: 

PROOF OF SERVICE BY FIRST-CLASS MAtL 
NOTICE OF SETTLEMENT OF ENTIRE CASE 

(NOTE: You cannot serve the Notice of Setttement of Entire Case if you are a party in the action. The person who served 
the notice must complete this proof of service.) 

1. 1 am at teast 18 years old and not a party to this action. I am a resident of or emptoyed in the county where the mailing took 
place, and my residence or business address is (specffy): 

2. 1 served a copy of the Notice of Setttement of Entire Case by enctosing it in a sealed envelope with postage 
fully prepaid and (check one): 
a. 	deposited the sealed envetope with the United States Postal Service. 

b, 	ptaced the sealed envetope for collection and processing for mailing, following this business's usuat practices, 
with which I am readily familiar. On the same day correspondence is piaced for cotlection and mailing, it is 
deposited in the ordinary course of business with the United States Postal Service. 

9. The Notice of Settlement of Entire Case was mailed: 

a. on (date): 

b. from (clty and state): 

4. The envelope was addressed and mailed as follows: 

a. Name of person served: 

Street address: 

City: 

State and zip code: 

c. Name of person served: 

Street address: 

City: 

State and zip code: 

b. Name of person served: 
	

d. Name of person served: 

Street address: 	 Street address: 
City: 	 City: 

State and zip code: 
	

State and zip code: 

a Names and addresses of additionat persons served are attached. (You may use form POS-030(P).) 

5. Number of pages attached 

I declare under penalty of perjury under the taws of the State of Catifornia that the foregoing is true and correct. 

Date: 

, 
(TYPE Or2 PfiENT NAME OF-  DEClAt2ANT) 

	
(SIGNATURE OF DfiCtARANT) 

GM-200 [ftev. January t, 20071 NOTICE OF SETTLEMENT OF ENTIRE CASE 	 Pae°2°rz 
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CM-110 
ATTORNEY OR PARTY W ITHOUT ATTORNEY (Name, State Bar number, and addreas): FOR COURT USE ONLY 

TELEPHONE NO.: 	 FAX NO. (Optlonao: 

E-MAIL ADDRESS (OpNonaq: 

ATTORNEY FOR (Name): 

SUPERIOR COURT OF CALIFORNIA, COUNTY OF 
STREET ADDRESS: 

MAILING ADDRESS: 

CrfY AND ZIP CODE: 

BRANCH NAME: 

PLAINTI FF/PETITIONER: 

DEFENDANT/RESPONDENT: 

CASE MANAGEMENT STATEMENT CASENUMBER: 

(Check one): 	0 UNLIMITED CASE 	 LIMITED CASE 
(Amount demanded 	 (Amount demanded is $25,000 
exceeds $25,000) 	 orless) 

A CASE MANAGEMENT CONFERENCE is scheduied as follows: 

Date: 	 Time: 	 Dept: 	 Div.: 	 Room: 

Address of court (if diffen3nt from the address above): 

~ Notice of Intent to Appear by Telephone, by (name): 

INSTRUCTIONS: AII applicable boxes must be checked, and the specified information must be provided. 

	

1. 	Party or parties (answer one): 

a. This statement is submitted by party (name): 
b. C] This statement is submitted jointly by parties (names): 

	

2. 	Complaint and cross-complaint (to be answered by plaintiffs and cross-complainants only) 
a. The complaint was filed on (date): 
b. 0 The cross-compiaint, 'rf any, was fiied on (date): 

	

3. 	Service (to be answered by plaintiffs and cross-complainants only) 

a. 0 AII parties named in the compiaint and cross-complaint have been served, have appeared, or have been dismissed. 

b. 	0 The following parties named in the compiaint or cross-compiaint 

(1) 0 have not been served (specify names and explain why not): 

(2) 0 have been served but have not appeared and have not been dismissed (specify names): 

(3) = have had a defauit entered against them (specify names): 

c. 	= The following additional partles may be added (specify names, natura of involvement in case, and date by which 
they may be se►ved): 

4. 	Description of case 
a. 	Type of case in 0 Compiaint 0 	cross-compiaint 	(Describe, including causes of adion): 

Page 7 of 5 

FormAdoptedforMendatoryUse 	 CASE MANAGEMENT STATEMENT 	 ~'* R°'~of0o°'% 
Judldal Coundl of Califomla 	 rules 3.720-3.730 
CM-110 [Rev. July 1, 20111 	 www.00urta.ca.gov  

Case 3:18-cv-01040-LB   Document 1-1   Filed 02/16/18   Page 28 of 47



CM-110 
CASE NUMBER: 

PLAI NTI FF/PETITIONER: 

DEFENDANT/RESPONDENT: 

	

4. 	b. Provide a brief statement of the case, inciuding any damages. (If personal injury damages are sought specify the injury and 
damages claimed, including medical expenses to date rindicate source and amount], estimated future medical expenses, lost 
eamings to date, and estimated future lost eamings. Ifequitable reliefis sought, describe the nature of the relief.) 

=(If more space is needed, check this box and attach a page designated as Attachment 4b.) 

	

5. 	Jury or nonjury trial 
The party or parties request 0 a jury trial = a nonjury trial. 	(If more than one party, provide the name of each paity 
requesting a jury Mal): 

6. Trial date 
a. The trial has been set for (date): 
b. No trial date has been set. This case will be ready for trial within 12 months of the date of the fiiing of the compiaint ('rf 

not explain): 

c. Dates on which parties or attomeys w[II not be avaiiabie for trial (specify dates and explain reasons for unavailabili[y): 

7. Estimated length of trial 
The party or parties estimate that the trial will take (check one): 

a. days (specify number): 
b. hours (short causes) (specify): 

B. Trial representation (to be answered for each party) 
The party or parties will be represented at trial = by the attomey or party listed in the caption = by the following: 
a. Attomey: 
b. Firm: 
c. Address: 
d. Telephone number: 	 f. Fax number. 
e. E-mail address: 	 g. Party represented: 
0 Additional representation is described in Attachment 8. 

9. Preference 
0 This case is entiUed to preference (specify code section): 

10. Alternative dispute resolution (ADR) 

a. 	ADR information package. Please note that different ADR processes are avaiiable in different courts and wmmunities; read 
the ADR information package provided by the court under ruie 3.221 for information about the processes avaiiabie through the 
court and community programs in this case. 

(1) For parties represented by counsel: Counsel 0 has 0 has not provided the ADR information package identified 
in rule 3.221 to the ciient and reviewed ADR options with the ciient. 

(2) For seif-represented parties: Party 0 has 0 has not reviewed the ADR information package identified in ruie 3.221. 

b. 	Referral to judicial arbitration or civil action mediation (if avaiiabie). 
(1) This matter is subJ'ect to mandatory judicial arbitration under Code of Civil Procedure section 1141.11 or to civil action 

mediation under Code of Civil Procedure section 1775.3 because the amount in controversy does not exceed the 
statutory limit. 

(2) 0 Plaintiff eiects to refer this case to judicial arbitration and agrees to limit recovery to the amount specified in Code of 
Civil Procedure sectlon 1141.11. 

(3) This case is exempt from judicial arbitration under ruie 3.811 of the Califomia Rules of Courtor from civil action 
mediation under Code of Civil Procedure section 1775 et seq. (specify exemption): 
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CM-110 

PLAINTIFF/PETITIONER: 	 cnsE NUMBER: 

EFENDANT/RESPONDENT: 

10. c. Indicate the ADR process or processes that the party or parties are willing to participate in, have agreed to participate in, or 
have already participated in (check all that apply and provide the speciBed info►matlon): 

The party or parties completing If the party or parties completing this form in the case have agreed to 
this form are willing to participate in or have already completed an ADR process or processes, 
participate in the following ADR indicate the status of the processes (attach a copy of the parties' ADR 
processes (check all that apply): stipulation): 

~ 	Mediation session not yet scheduled 

~ 0 	Mediation session scheduled for (date): 
(1) Mediation 

~ 	Agreed to complete mediation by (date): 

~ 	Mediation completed on (date): 

~ 	Settlement conference not yet scheduled 

(2) Settlement SetUement conference scheduled for (date): 
conference 

0 	Agreed to complete settlement conference by (date): 

~ 	Settlement conference completed on (date): 

0 	Neutral evaluation not yet scheduled 

~ ~ 	Neutral evaluation scheduled for (date): 
(3) Neutral evaluation 

~ 	Agreed to complete neutral evaluation by (date): 

~ 	Neutrral evaluation completed on (date): 

0 	Judicial arbitration not yet scheduled 

(4) Nonbinding judicial ~ 0 	Judicial arbitration scheduled for (date): 

arbitration 
~ 	Agreed to complete judicial arbitration by (date): 

~ 	Judicial arbitration completed on (date): 

0 	Private arbitration not yet scheduled 

(5) Binding private ~ ~ 	Private arbitration scheduled for (date): 

arbitration 
~ 	Agreed to complete private arbitration by (date): 

0 	Private arbitration completed on (date): 

~ ADR session not yet scheduled 

~ 0 ADR session scheduled for (date): 
(6) Other (specify): 

~ Agreed to complete ADR session by (date): 

0 ADR completed on (date): 

CM-110 [Rev. July 1, 2011] 	
CASE MANAGEMENT STATEMENT 	 ~
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PLAINTIFF/PETITIONER: 	
cnsE NUMBEa 

DEFENDANT/RESPONDENT: 

11. Insurance 
a. = Insurance carrier, if any, for party fiiing this statement (name): 
b. Reservation of rights: = Yes = No 

c. = Coverage issues will significantiy affect resoiution of this case (explain): 

12. Jurisdiction 
Indicate any matters that may affect the court's jurisdiction or processing of this case and describe the status. 

0 Bankruptcy 0 Other (specify): 

Status: 

13. Related cases, consoiidation, and coordination 
a. 	There are companion, underlying, or reiated cases. 

(1) Name of case: 
(2) Name of court: 
(3) Case number. 
(4) Status: 

~ Additional cases are described in Attachment 13a. 

b. 	A motion to 	= consoiidate 	0 coordinate 	will be fiied by (name party): 

14. Bifurcation 
~ The party or parties intend to fiie a motion for an order bifurcating, severing, or coordinating the following issues or causes of 

action (specify moving party, type of motion, and reasons): 

15. Other motions 

= The party or parties expect to fiie the following motions before trial (specify moving party, type of motion, and issues): 

16. Discovery 
a. The party or parties have compieted all discovery. 
b. The following discovery will be compieted by the date specified (describe all anticipated discovery): 

Partv 	 Description 	 Date 

c, 0 The following discovery issues, inciuding issues regarding the discovery of eiectronically stored information, are 
anticipated (specify): 

CM-110 [Rev. July 1. 20111 	 CASE MANAGEMENT STATEMENT 	 Page 4 of 5 
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CM-11© 

PLAINTIFFiPETITIONER: 	 cASE NuMsER; 

DEFENDANTfRESPONDENT: 

17. Economic litigation 

a. This is a iimited civil case {i.e., the amount demanded is $25,000 or less} and the economic litigation procedures in Code 
of Civil Procedure sections 90-98 will apply to this case. 

b. This is a limited civil case and a motion to withdraw the case from the economic litigation procedures or for additional 
discovery wi11 be fiiled (if checked, explain specifically why economic titigation procedures retating to discovery or triat 
shoutd not apply to this case): 

18. Other issues 

~ The party or parties request that the following additional matters be considered or determined at the case management 
conference (specify): 

19. Meet and confer 
a. = The party or parties have met and conferred with all parties on all subjects required by rule 3.724 of the Califomia Rules 

of Court (if not, expfain): 

b. After meeting and confen-ing as required by rule 3.724 af the Califomia Rules of Court, the parties agree on the following 
(specify): 

20. Total number of pages attached (ff any): 

I am completely familiar with this case and will be fulty prepared to discuss the status of discovery and atternative dispute resolution, 
as well as other issues raised by this statement, and will possess the authority to enter into stipulations on these issues at the time of 
the case management conference, including the written authority of the party where required. 

Date: 

I 
(TYPE OR PRMIT NAME) 

	
(SlGNATURE OF PARTY OR ATTORNEY) 

, 
(TYPE OR PRINT NAME) 

	
(SIGNATURE OF PARTY OR ATTORNEY) 

~ Additional signatures are attached. 
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3501 Civic Center Drive 
P.O. Box 4988 

San Rafael, CA 94913-4988 
(415) 444-7040 

ALTERNATIVE DISPUTE RESOLU.TtOlV (ADR) INFORMATIONAL NOTICE 
(California Rule of Court 3.221) 

The plaintiff must serve a copy of this notice with the complaint on all parties to this case. 

Alternative Dispute Resolution (ADR) is a way of solving legal disputes without going to trial. Using ADR 
may have a variety of benefits, depending on the type of ADR process used and the circumstances of 
the particular case. 	 I 

ADVANTAGES OF ADR 

Save Time 

A dispute.o.ften can be settled or decided much sooner with ADR; often in a matter of months, even 
weeks, while bringing a lawsuit to trial can take a year or more. 

Save Money 

When cases are resolved earlier through ADR, the parties may save some of the money they would 
have spent on attorney fees, court costs, experts' fees, and other litigation expenses. 

Increase Control Over the Process and the Outcome 

In ADR, parties typically play a greater role in shaping both the process and its outcome. In most ADR 
pr.ocesses,.parties have more opportunity to.tell their-side of the story-than they-do at trial. Some ADR 
processes, such as mediation; allow the parties tofashioncreative resolutions that are not avaifable in 
a trial. Other ADR processes, such as arbitration, allow the parties to choose an expert in a particular 
field to decide the dispute. 

Preserve Relationships 

ADR can be a less adversarial way to resolve a dispute. For example, an experienced mediator can 
help the parties effectively communicate their needs and point of view to the other side. This can be an 
important advantage where the parties have a relationship to preserve. 

Increase Satisfaction 

In a trial, there is typically a winner and a loser. The loser is not tikely to be happy, and even the winner 
may not be completely satisfied with the outcome. ADR can help the parties find win-win solutions and 
achieve their real goals. This, along with all of ADR's other potential advantages, may increase the 
parties' overall satisfaction with both the dispute resolution process and the outcome. 
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DISADVANTAGES OF ADR 

If the case is resolved using ADR, the parties forgo their right to a public trial and they do not receive a 
decision by a judge or jury. If the case is not resolved using ADR and it proceeds to trial, the overall 
costs of the case may increase. 

TYPES OF ADR 

Mediation 
In mediation, an impartial persori called a"mediator” helps the parties try to reach a mutually 
acceptable resolution of the dispute. The mediator does not decide the dispute but helps the parties 
communicate so they can try to settle the dispute themselves. Mediation leaves control of the outcome 
with the parties. 

Settlement Conferences 

Settlement conferences may be either- mandatory or vofuntary. In both.types. of.settlement 
conferences, the parties and their attorneys meet with a judge or a neutral person called a"settlement 
officer" to discuss possible settlement of their dispute. The judge or settlement officer does not make a 
decision in the case but assists the parties in evaluating the strengths and weaknesses of the case and 
in negotiating a settlement. Settlement conferences are appropriate in any case where settlement is an 
option. Mandatory settlement conferences are often held close to the date a case is set for trial. 

Arbitration 

In arbitration,.:a neutral person called an "arbitrator" hears arguments and evidence from each side and 
then decides the outcome of the dispute. Arbitration is less formal than a trial, and the rules of 
evidence are often relaxed. Arbitration may be either "binding" or "nonbinding." Binding arbitration 
means;that the parties waive their right to a trial and agree to accept the arbitrator's decision as final. 
Generally, there is no right to appeal an arbitrator's decision. Nonbinding arbitration means that the 
parties:are free to request a trial if they do not accept the arbitrator's decision. 

Neutral Evaluation 
In neutral evaluation, each party gets a chance to present the case to a neutral person called an 
"evaluator." The evaluator then gives an opinion on the strengths and weaknesses of each party's 
evidence and arguments and about how the dispute could be resolved. The evaluator is often an 
expert in the subject matter of the dispute. Although the evaluator's opinion is not binding, the parties 
typically use it as a basis for trying to negotiate a resolution of the dispute. 

LOCAL ADR PROGRAMS 

For a Directory of Mediators and Arbitrators or information about the Modest Means Mediation 
Program, contact the Marin County Bar Association (MCBA) by calling (415) 499-1314 or emailing 
info(a~marinbar.org. Additional information is also available on the MCBAwebsite: www.marinbar.org. 

STIPUL"ATION TO USE ADR 

If all parties in the action agree to participate in ADR, a Stipulation to Use Alternative Dispute 
Resolution Process (CV002) may be filed with the court. This form is available at www.marincourt.org  
or in the Clerk's Office. 

Please note, you are reguired to complete and submit the Notice of Settlement of Entire Case 
(Judicial Council Forni CM-200) within 10 days of the resolution of your case. 
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MORGAN, LEWIS &
BOCKIUS LLP 

ATTORNEYS AT LAW

COSTA MESA

action set forth therein, and the whole thereof.  Microsoft further denies, generally and 

specifically, that Plaintiff has been damaged in any manner or suffered, incurred, or will suffer 

any injury, damage or loss by reason of any act, omission to act, or any conduct, whether 

intentional or otherwise, on the part of Microsoft. 

DEFENSES 

Microsoft also asserts the following defenses, without any obligations regarding who 

bears the burden of proof of persuasion as to any of them: 

FIRST DEFENSE 

(Failure to State a Cause of Action) 

1. The Complaint, and each purported cause of action contained therein, fails to state 

facts sufficient to constitute any cause of action or to set forth a claim upon which relief can be 

granted. 

SECOND DEFENSE 

(Exemption) 

2. The Complaint, and each purported cause of action contained therein, is barred 

because Plaintiff was, at all relevant times, properly classified as exempt from the overtime 

requirements of the California Labor Code and the applicable Industrial Welfare Commission 

wage order promulgated under the California Labor Code, including, but not limited to, the 

executive, professional, and/or administrative exemptions, or a combination of these exemptions. 

THIRD DEFENSE 

(Statutes of Limitation) 

3. The Complaint, and each purported cause of action contained therein, is barred in 

whole or in part by all applicable statutes of limitation, including, but not limited, to California 

Business and Professions Code § 17208, California Code of Civil Procedure §§ 338, 340, and 

343, and California Labor Code § 203. 

FOURTH DEFENSE 

(Not Willful/Good Faith Dispute) 

4. Plaintiff is barred from recovering penalties pursuant to, inter alia, California 
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MORGAN, LEWIS &
BOCKIUS LLP 

ATTORNEYS AT LAW

COSTA MESA

Labor Code § 203, because: (a) Plaintiff has failed to plead facts sufficient to support allegations 

of willfulness; (b) neither Microsoft nor any agent or employee of Microsoft acted willfully in 

failing to pay wages due, if any, to Plaintiff; and (c) there is a bona fide good faith dispute as to 

any wages that were allegedly owed. 

FIFTH DEFENSE 

(Avoidable Consequences) 

5. The Complaint, and each purported cause of action contained therein, is barred, or 

recovery reduced, because: (a) Microsoft took reasonable steps to prevent and correct the conduct 

alleged in the Complaint; (b) Plaintiff unreasonably failed to use the preventive and corrective 

measures that Microsoft provided; and (c) reasonable use of Microsoft’s procedures would have 

prevented at least some of the harm that Plaintiff allegedly suffered. 

SIXTH DEFENSE 

(Adequate Remedy at Law) 

6. The claims of Plaintiff for equitable relief are barred because she has an adequate 

and complete remedy at law. 

SEVENTH DEFENSE 

(Improper Remedies/Lack of Standing) 

7.  The claims of Plaintiff are barred, in whole or in part, because Plaintiff lacks 

standing to bring the purported claims under the California Business and Professions Code § 

17204, the California Labor Code, and other applicable state and federal laws, and therefore 

cannot pursue such alleged claims. 

EIGHTH DEFENSE 

(Setoff and Recoupment) 

8. Microsoft denies that it acted unlawfully or improperly toward Plaintiff.  However, 

with regard to any potential award to Plaintiff, Microsoft is entitled under the equitable doctrine 

of setoff and recoupment to offset all overpayments to Plaintiff and/or all obligations of Plaintiff 

owed to Microsoft against any judgment that may be entered against Microsoft. 

Case 3:18-cv-01040-LB   Document 1-1   Filed 02/16/18   Page 38 of 47



DB1/ 95841530.1 

- 4 -

ANSWER TO COMPLAINT 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28 

MORGAN, LEWIS &
BOCKIUS LLP 

ATTORNEYS AT LAW

COSTA MESA

NINTH DEFENSE 

(No Compensable Work) 

9. Plaintiff’s claims, including claims for damages, are barred to the extent that some 

or all of certain hours and minutes claimed by Plaintiff are not “hours worked” within the 

meaning of any Wage Order of the California Industrial Welfare Commission and/or any 

applicable California law, so that minimum wages and/or overtime compensation need not be 

paid for those minutes or hours. 

TENTH DEFENSE 

(Unclean Hands) 

10. The Complaint, and each purported cause of action contained therein, is barred in 

whole or in part by the doctrine of unclean hands. 

ELEVENTH DEFENSE 

(No Entitlement to Jury Trial—Certain Claims) 

11. Plaintiff’s claims, or some of them, are not entitled to a trial by jury, including the 

claims under California Business and Professions Code §§ 17200, et seq.

TWELFTH DEFENSE 

(One Satisfaction) 

12. The Complaint, and each cause of action alleged therein, impermissibly seeks to 

recover penalties under multiple or different theories for the same or similar alleged unlawful 

acts. 

THIRTEENTH DEFENSE

(Penalties Unjust, Arbitrary, and Oppressive, or Confiscatory)

13. Plaintiff is not entitled to recover any penalties because, under the circumstances 

of this case, any such recovery would be unjust, arbitrary, and oppressive, or confiscatory.  

FOURTEENTH DEFENSE

(Action Unconstitutional)

14. Plaintiff’s purported cause of action for violation of Business & Professions Code 

§§ 17200, et seq. is barred because they violate the due process provisions of the United States 
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and California Constitutions, including, but not limited to, the due process clauses of the Fifth and 

Fourteenth Amendments to the United States Constitution 

FIFTEENTH DEFENSE

(Due Process/Excessive Fine)

15. Although Microsoft denies that it has committed or has responsibility for any act 

that could support the recovery of civil penalties in this lawsuit, if and to the extent any such act 

or responsibility is found, recovery of civil penalties against Microsoft is unconstitutional under 

numerous provisions of the United States Constitution and the California Constitution, including 

the excessive fines clause of the Eighth Amendment, the due process clauses of the Fifth 

Amendment and Section 1 of the Fourteenth Amendment, the self-incrimination clause of the 

Fifth Amendment, and other provisions of the United States Constitution, and the excessive fines 

clause of Section 17 of Article 1, the due process clause of Section 7 of Article I, the self-

incrimination clause of Section 15 of Article 1, and other provisions of the California 

Constitution. 

SIXTEENTH DEFENSE

(Constitutional Right to Equal Protection)

16. An award of penalties against Microsoft would be an unconstitutional denial of its 

right to equal protection under both the United States and California Constitutions. 

SEVENTEENTH DEFENSE 

(Failure to Exhaust Internal and/or Administrative Remedies)

17. The Complaint, and each purported cause of action contained therein, is barred 

because Plaintiff has failed to exhaust her internal and/or administrative remedies. 

EIGHTEENTH DEFENSE 

(Waiver)

18. Plaintiff, by reasons of her acts, conduct, and omissions, has waived her rights, if 

any, to obtain relief sought in the Complaint. 
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NINETEENTH DEFENSE 

(Failure to State a Claim Under California Business & Professions Code §§ 17200, et seq.)  

19. Plaintiff’s causes of action alleged in the Complaint are barred, in whole or in part, 

because Plaintiff has no private right of action under California Business & Professions Code §§ 

17200, et seq., and she has not suffered injury in fact and has not lost money or property as a 

result of any alleged unfair or unlawful business practices by Microsoft. 

TWENTIETH DEFENSE 

(No Violation of Underlying State Law)

20. Microsoft is not liable for violation of unlawful business practices law pursuant to 

California Business and Professions Code §§ 17200, et seq. because it is not liable to Plaintiff for 

any alleged violation of any underlying state law. 

TWENTY-FIRST DEFENSE 

(No Proscribed Conduct)

21. Plaintiff’s cause of action for alleged violation of California Business & 

Professions Code §§ 17200, et seq. fails in that Microsoft did not engage in conduct proscribed by 

the statute.  

TWENTY-SECOND DEFENSE 

(Improper Venue)

22. Plaintiff is barred from pursuing her claims in this Court because venue is 

improper.  

RESERVATION OF RIGHTS 

23. Microsoft reserves the right to assert additional defenses as discovery proceeds and 

it becomes aware of additional facts and circumstances that provide the basis for additional 

defenses. 

Prayer 

WHEREFORE, Microsoft requests judgment as follows: 

1. That Plaintiff takes nothing by reason of the Complaint, and that the Complaint be 

dismissed; 
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MORGAN, LEWIS & BOCKIUS LLP
Daryl S. Landy, Bar No. 136288 
daryl.landy@morganlewis.com 
Carrie A. Gonell, Bar No. 257163 
carrie.gonell@morganlewis.com 
600 Anton Boulevard, Suite 1800 
Costa Mesa, CA 92626-7653 
Tel: +1.714.830.0600 
Fax: +1.714.830.0700 

MORGAN, LEWIS & BOCKIUS LLP 
Jennifer Svanfeldt, Bar No. 233248 
jennifer.svanfeldt@morganlewis.com
Aleksandr Markelov, Bar No. 319235 
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One Market, Spear Street Tower 
San Francisco, CA 94105 
Tel: +1.415.442.1000 
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Attorneys for Defendant 
MICROSOFT CORPORATION 

UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA 

JENNIFER SULLIVAN, individually,

Plaintiff, 

vs. 

MICROSOFT CORPORATION, a Washington 
corporation, and Does 1 through 100, inclusive 

Defendant. 

Case No. 3:18-cv-1040

DECLARATION OF JULIA SIEBERT 
IN SUPPORT OF DEFENDANT 
MICROSOFT CORPORATION’S 
NOTICE OF REMOVAL TO 
FEDERAL COURT 

[28 U.S.C. § 1332(a), 1441, 1446] 
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I, Julia Siebert, declare as follows:

1. Since October 2016, I have been employed by Microsoft Corporation 

(“Microsoft”) as a Regional Human Resources Manager (“HR Manager”).  In that role I have 

been responsible for supporting all physical Microsoft stores in the Northwest, now referred to 

as the Mountain West Territory, including Washington, Oregon, Northern California, Utah and 

Colorado.  My territory included the specialty store in Roseville, California at which Plaintiff 

Jennifer Sullivan worked as a Specialty Store Manager until May 2017; the store was closed in 

June 2017.  As a result, I have access to Ms. Sullivan’s employment records.  I make this 

declaration in support of Microsoft’s Notice of Removal.  The facts set forth in this declaration I 

know to be true of my own personal knowledge.  If called as a witness, I could and would testify 

competently to the matters set forth in this declaration. 

2. As a result of performing my responsibilities as an HR Manager, I am familiar 

with Microsoft’s corporate structure and the location and functioning of Microsoft’s 

headquarters.  Microsoft is, and was at the time this lawsuit was filed, incorporated in the state 

of Washington.  I am familiar with where the company’s officers perform various executive and 

administrative functions.  The company’s headquarters, as well as its books and records, are 

located in Redmond, Washington.  Microsoft’s officers, including the president, chief executive 

officer, chief operating officer, and chief financial officer all work out of Microsoft’s offices 

located in Washington.  When I am not traveling across the territories, I primarily work out of 

my home office in Seattle, and occasionally go to Microsoft’s offices located in Redmond.  In 

addition to conducting executive meetings at Microsoft’s offices located in Washington, 

Microsoft’s officers perform their day-to-day job duties in Washington, including controlling, 

directing and coordinating the activities of the company.  In fact, most of Microsoft’s executive 

and administrative functions are performed primarily in Microsoft’s offices located in 

Washington.  

3. As a result of performing my responsibilities as the HR Manager for the 

Mountain West Territory, including the store in Roseville, California where Ms. Sullivan 

worked, I am familiar with, and have access to, the databases Microsoft uses that contain 
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