
FILED 

IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF VIRGINIA 

Alexandria Division ^ ̂  ̂  p ^ Qq 

UNITED STATES OF AMERICA, ) c ,. ,.,- n:cT;>;r.i ■:.•:;/;U 

ex re/. PAUL FRASCELLA, ) >.LEx/j;-'.;i/:»Vlr.uiiuA 

Relator, ) 

) CASE NO.: 1:07cv529 (LMB/TRJ) 

v. ) 

) False Claims Act Violations 

ORACLE CORP., ORACLE ) Breach of Contract 

AMERICA, et al., ) Fraud in the Inducement 

) Constructive Fraud 

) Fraud By Omission 

Defendants. ) Payment by Mistake 

) Unjust Enrichment 

1 JURY TRIAL DEMANDED 

UNITED STATES' COMPLAINT IN INTERVENTION 

Plaintiff, the United States of America, by its undersigned counsel, represents as follows: 

INTRODUCTION 

1. This is an action brought by Plaintiff, the United States of America ("United 

States" or "Government"), to recover treble damages and civil penalties under the False Claims 

Act, 31 U.S.C. §§ 3729-33 (FCA), and to recover damages under common law theories of breach 

of contract, fraud in the inducement, constructive fraud, fraud by omission, payment by mistake, 

and unjust enrichment. 

2. Relator, Paul Frascella, originally filed this action, on behalf of the United States, 

pursuant to the qui tarn provisions of the False Claims Act, 31 U.S.C. § 3730(b)(l). The United 

States files this Complaint in Intervention pursuant to 31 U.S.C. § 3730(b)(4)(A). 

3. This action arises out of Defendants' false or fraudulent conduct in providing false 

information to the General Services Administration of the United States (GSA) about their 
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commercial pricing practices. As a result of Defendants' false representations and the 

Government's reliance upon those false representations, GSA was induced to enter into and 

maintain contract terms and conditions to which it would not have agreed had Defendants 

accurately and truthfully disclosed their commercial sales practices to the Government. 

4. As discussed in detail herein, Defendants' false and fraudulent statements and 

conduct took several interconnected forms. First, Defendants provided false, incomplete, and 

inaccurate information to the Government regarding their commercial pricing practices during 

the negotiation of a Multiple Award Schedule (MAS) contract with GSA in 1997 and 1998. 

Second, during the performance of the contract Defendants breached their contractual obligations 

to 1) report to GSA that they had offered higher discounts to commercial customers than had 

been disclosed to GSA during the contract negotiations, and 2) provide these higher discounts to 

Government purchasers. Third, Defendants manipulated their commercial sales in order to avoid 

a contractual obligation to reduce the prices offered to Government agencies consistent with 

reduced prices given to commercial customers. Finally, in order to obtain modifications to the 

contract, Defendants reiterated and confirmed false statements that they had made during the 

contract negotiations and breached their affirmative duty to inform the Government of higher 

discounts that they were offering to commercial customers. 

5. As a result of Defendants' false and fraudulent statements and conduct, 

Defendants knowingly submitted and caused to be submitted false or fraudulent claims for 

payment to the United States for products that they sold to the United States. 
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JURISDICTION AND VENUE 

6. This Court has subject matter jurisdiction over this action under 31 U.S.C. §§ 

3730 and 3732. 

7. This Court has personal jurisdiction over Defendants pursuant to 31 U.S.C. § 

3732(a) because Defendants transact business and are found in this District. 

8. Venue is proper in this District pursuant to 31 U.S.C. § 3732(a), and under 28 

U.S.C. §§ 1391 (b) and 1395(a). 

PARTIES 

9. Plaintiff in this action is the United States of America. 

10. Relator Paul Frascella is a former Oracle employee. Mr. Frascella began working 

at Oracle in the fall of 1997. When Mr. Frascella left Oracle in late 2008 he was Senior Director 

of Contract Services. 

11. Defendants are Oracle Corp. and Oracle America, Inc., and any and all of their 

predecessors in interest, successors in interest or assigns. 

12. Defendant Oracle Corp. is a Delaware corporation with its headquarters in 

Redwood City, California. 

13. Defendant Oracle America, Inc. is a Delaware Corporation with its headquarters 

in Redwood City, California. 

14. On information and belief, Oracle USA, Inc. was a wholly owned subsidiary of 

Oracle Corp. On February 15,2010, Oracle USA, Inc. merged with Sun Microsystems, Inc. The 

surviving corporation, Sun Microsystems, Inc., was then renamed Oracle America, Inc. Oracle 

America, Inc. is the legal successor in interest to Oracle USA, Inc. 
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15. Defendants are referred to collectively herein as "Oracle." 

16. During all relevant time periods, Oracle has been doing business in the 

Commonwealth of Virginia, throughout the United States, and within the geographical limits of 

the United States District Court for the Eastern District of Virginia. Oracle manufactures and 

sells information technology products - hardware, software, maintenance, and services. During 

the relevant time period, Oracle sold its products to the United States pursuant to GSA MAS 

Contract GS-35F-0108J (the Contract). 

STATEMENT OF FACTS 

A. The GSA Multiple Award Schedule Program 

17. Executive agencies of the United States may procure products and services only 

through full and open competition, unless they meet certain exceptions. 41 U.S.C. § 253(a)(l). 

18. The competitive bidding process, and the negotiation of contractual terms, is a 

lengthy and costly process. In order to expedite the procurement process for executive agencies 

and contractors wishing to sell products to executive agencies, the GSA, through the Federal 

Acquisition Service, solicits, negotiates, awards, and administers MAS contracts to procure 

products and services for federal agencies. 41 U.S.C. § 251, et seq.; 40 U.S.C. § 501 (b). 

19. Under the MAS program, GSA negotiates prices and contract terms that will 

apply to subsequent orders placed for all of the items that are covered by the MAS contract. The 

list of products or services that are available for purchase under a particular MAS contract is 

referred to as the contract "schedule." The pre-negotiation of the terms of sale for a large number 

of products and services under the MAS program saves a significant amount of administrative 

time for Government agencies ordering off of MAS contract schedules and for contractors 
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wishing to sell products to the Government. 

20. The MAS program allows the Government to obtain commercial supplies and 

services at prices associated with volume buying. 41 U.S.C. § 259(b)(3). Additionally, agencies 

placing orders under MAS contracts are considered to meet the requirements of full and open 

competition. 48 C.F.R. § 8.404(a). Contractors also benefit from the MAS program, because 

they do not have to compete in sealed bidding or negotiated acquisitions, and their products are 

more widely available to federal agencies, thus making it easier for the agencies to place orders. 

21. The Administrator of GSA establishes the procedures that govern the MAS 

program, including the requirements that contractors must follow in order to participate in the 

program. 40 U.S.C. §§ 121(c), 501(b)(2). These rules and regulations are set forth in the Federal 

Acquisition Regulations (FAR) and the General Services Administration Acquisition Manual 

(GSAM). 

22. GSA initiates the MAS process by publishing a contract solicitation. Interested 

contractors then submit responses to the solicitation to GSA. Any contractor that enters into an 

MAS contract with the United States Government must abide by 1) the obligations that are 

outlined in the Government's solicitation; 2) the FAR and GSAM clauses that are incorporated 

into the contract; 3) any additional requirements negotiated between the parties; and 4) any other 

general federal contracting requirements set forth in the applicable regulations. 

23. The MAS contract solicitation requires prospective contractors to provide GSA 

with extensive information about their commercial sales and practices, including price and 

discount information. GSA contracting officers use this information to negotiate MAS contract 

prices. Pursuant to 48 C.F.R. § 538.270(a), GSA contracting officers are required to "seek to 

-5-

Case 1:07-cv-00529-LMB -TRJ   Document 31    Filed 07/29/10   Page 5 of 44



obtain the offerer's best price (the best price given to the most favored customer)." In negotiating 

the terms of an MAS contract, the contracting officer must determine whether the price offered to 

GSA is reasonable by "comparing] the terms and conditions of the [offeror's response to the] 

MAS solicitation with the terms and conditions of agreements with the offeror's commercial 

customers." 48 C.F.R. § 538.270(c). GSA contracting officers therefore rely heavily on the 

accuracy and truthfulness of the information provided by the offeror regarding its commercial 

sales in negotiating the terms of an MAS contract. Id. 

24. The MAS contract provides that if, subsequent to formation of the contract, GSA 

discovers that the information provided to the contracting officer at the time of negotiation was 

not current, accurate, and complete, the Government is entitled to a reduction in the price of each 

order issued pursuant to the MAS contract. The amount of the reduction is the amount by which 

the Government orders were inflated as a result of the inaccurate or undisclosed information. 48 

C.F.R. § 552.215-72; GSAM 552.238-75(c). 

25. The regulations governing MAS contracts include a mechanism that is known as 

the "Price Reductions clause" (PRC). GSAM 552.238-75 states as follows: 

Price Reductions 

(a) Before award of a contract, the Contracting Officer and the Offeror will agree 

upon (1) the customer (or category of customers) which will be the basis of award, 

and (2) the Government's price or discount relationship to the identified customer 

(or category of customers). This relationship shall be maintained throughout the 

contract period. Any change in the Contractor's commercial pricing or discount 

arrangement applicable to the identified customer (or category of customers) 

which disturbs this relationship shall constitute a price reduction. 

(b) During the contract period, the Contractor shall report to the Contracting 

Officer all price reductions to the customer (or category of customers) that was the 

basis of award. The Contractor's report shall include an explanation of the 
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conditions under which the reductions were made. 

26. As set forth above, the regulations require the contracting officer and the offeror 

to agree upon 1) the customer or category of customers which will be known as the "Basis of 

Award" (BOA) customer, and 2) a fixed relationship between the prices that the offeror gives to 

the BOA customer and those that it gives to the Government. If, during the period that the 

contract is in effect, the Contractor offers the BOA customer prices, discounts, or other terms that 

are better than those previously offered to the BOA customer, the prices that are offered to the 

Government must be adjusted accordingly. Any such change offered by the Contractor to the 

BOA customer must be reported to the Government no later than 15 days after its effective date, 

and the resulting change in prices on products sold to the Government is effective retroactive to 

the date on which the change in price was offered to the BOA customer. GSAM 552.238-75(f) 

27. In addition to the requirement that the Contractor inform the Government of any 

changes in prices offered to the BOA customer, the PRC also requires the Contractor to report 

any changes in the commercial pricing practices or policies that were disclosed to GSA during 

pricing negotiations: 

(1) A price reduction shall apply to purchases under this contract if, after the date 

negotiations conclude, the Contractor-

(i) Revises the commercial catalog, pricelist, schedule or other document 

upon which the award was predicated to reduce prices; 

(ii) Grants more favorable discounts or terms and conditions than those 

contained in the commercial catalog, pricelist, schedule or other 

documents upon which contract award was predicated; 

* * * 

(2) The Contractor shall offer the price reduction to the Government with the same 
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effective date, and for the same time period, as extended to the commercial 

customer (or category of customers). 

GSAM 552.238-75(c). 

28. Orders under MAS contracts are submitted by executive agencies directly to 

contractors such as Oracle. 48 C.F.R. § 8.406-1. 

29. Oracle participated in the GSA MAS program beginning in the early 1990s. At 

that time, the Oracle MAS contracts were awarded for a one-year period of time and eligible for 

renewal annually. In early 1994, for example, Oracle was participating through MAS Contract 

number GS00K 94 AGS 5694. 

B. Oracle Induces GSA To Enter Into A Contract In 1998 

30. In 1997, GSA issued Solicitation Number FCI-96-DL0001B (the Solicitation). 

31. On August 5, 1997, Oracle provided its initial proposal to GSA in response to the 

Solicitation. As required by the Solicitation and the regulations, this proposal purported to 

provide GSA with information regarding the pricing policies and practices that Oracle followed 

with its commercial customers. Oracle provided additional information to GSA regarding its 

commercial practices on September 30, 1997. Following its review of these disclosures, GSA 

requested additional information regarding Oracle's commercial practices. By letter dated 

November 4,1997, Oracle's Contract Negotiator, Patrick Burch, provided GSA Contracting 

Officer (CO) Yvonne Jones with additional information regarding Oracle's commercial sales 

practices. 

32. As set forth in paragraphs 33-37 below, in this series of disclosures to GSA in the 

summer and fall of 1997, Oracle made numerous representations regarding its commercial 
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pricing and discounting practices. 

33. Oracle represented that its discounts were based on the class of customer to whom 

the products were sold. Oracle's September 30,1997, and November 4,1997, submissions both 

include a chart in which the first column is titled "Type of Customer," the second column is titled 

"Standard Discounts and Pricing Policies," and the third column is titled "Non-Standard 

Discounts, including] deg[ree] of frequency]." This chart includes the following entries: 

Oracle defined "National and Corporate Accounts" as "major accounts" such as "AT&T Corp. & 

Boeing Company," and defined "Commercial End Users" as "'general business accounts' where 

companies are less than $250 million in size." 

34. Oracle represented that it offered "Standard Discounts" to non-GSA customers 

and that these discounts fell within certain specified ranges. The chart set forth above led the 

GSA CO to believe that it was Oracle's standard practice to provide State and Local 

Governments with 20 to 30 percent discounts, National and Corporate Accounts with 20 to 70 

percent discounts and Commercial End Users with 15 to 20 percent discounts. 

35. Oracle represented that it only departed from its standard discounts in 5 percent of 

commercial transactions. Exhibit 1 of Oracle's November 4, 1997 disclosures is titled "Oracle 
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Corporation Summary of Business Practices" and, under the subheading "Frequency of Non-

Standard Discounts," states: 

Oracle uses non-standard discounts in unique situations where an individual 

transaction/contract size warrants additional considerations, generally in the form 

of additional concessions to the end user customer. Oracle estimates that non-

standard discounts are used in less than five percent (5%) of the total number of 

commercial transactions. 

36. Oracle represented that the discounts for single license orders were based 

primarily on the dollar value of the order. Under the subheading "End User Software License 

Discounts," Exhibit 1 of Oracle's September 30, 1997, and November 4, 1997, disclosures 

include the following language and chart: 

Oracle bases its standard Business Practices on stated business guidelines for the 

sale of perpetual software licenses to end users. Individual single order discounts, 

comparable to acquisitions by Federal agencies, are based on the discount 

guidelines stated below for customers who acquire Oracle Programs. 
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37. Oracle represented that the discounts offered to GSA were better than the 

discounts offered to commercial customers or state/local customers. Oracle's September 30, 

1997, and November 4, 1997, disclosures both state at Exhibit 1 that the "total effective discount 

of 26.7% to 40% for single orders" offered to GSA is "significantly above those single order 

discounts offered to commercial or state/local customers." Similarly, Exhibit 1 of the September 

30,1997 disclosures and Exhibit 2 of the November 4,1997, disclosures both represent that 

"[b]ased on materially different terms and conditions and firm commitments, Oracle offers 

additional non-standard discounts to its commercial customers. The importance of the GSA IT 

Schedule to Oracle results in the offering of single order initial discounts that are superior to 

those generally extended to commercial customers and are fair and reasonable to the Federal 

Government customer based on net order size." (Emphasis added). 

38. For the reasons discussed in Section C. infra, each of Oracle's representations to 

the GSA CO set forth in ffl|33-37 was false, each of these representations was material to the 

government's decision to enter into the contract, and each of these representations was made for 

the purpose of inducing the government to enter into the contract and pay the resulting claims. 

Moreover, the natural and foreseeable result of Oracle's false disclosures regarding its 

commercial sales practices was that the United States would overpay for Oracle products under 

the Contract. 

39. Oracle and GSA conducted in person negotiations over the terms of the MAS 
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Contract on December 15, 1997, January 13 and 29,1998, February 10, 1998, March 11, 1998, 

October 6 and 8,1998, November 10 and 30, 1998 and through numerous telephone conferences. 

On November 30,1998, the GSA CO requested Oracle's Best and Final Offer (BAFO) proposal 

for the Contract. 

40. Oracle sent its BAFO to the GSA CO on December 1, 1998. 

41. The BAFO certified that "Oracle Corporation acknowledges that all data 

submitted in response to Solicitation Number FCI-96-DC0001B is accurate, complete,, and 

current." 

42. Oracle's BAFO offered the Government the following discounts on orders for 

Perpetual Software Licenses: 

Oracle also offered a guarantee of 40 percent off orders at list for Perpetual Software Licenses 

"[b]ased on a 12-month contract period with a $15 million minimum volume commencing upon 

contract award." Oracle's BAFO stated that, "[c]onsistent with commercial practices, [this offer] 

establishes multi-tiered discount for software licenses by providing a ramped discount for orders 

up to the Maximum Threshold." 

43. Oracle's BAFO proposed "Oracle's U.S. commercial end-user customers" as the 

BOA customer for the Contract. Thus, Oracle proposed to align the Government with the 

category of customers designated "Commercial End Users," for the purposes of monitoring 
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Oracle's compliance with the Contract's Price Reductions clause. Oracle proposed to "monitor 

and administer all requirements of the Price Reduction Clause of the contract," but specified that 

the PRC, "will not apply to Oracle's commercial end-user customers under firm-fixed price 

definite quantity contracts for software licenses with specified delivery in excess of $200,000 per 

order." 

44. Under this proposal, any sale at or under the amount of $200,000 net price made 

to "commercial end-user customers" that was discounted at a greater percentage than was 

provided to the Government was required to be reported to the Government and would have the 

effect of automatically discounting sales to the Government to the same extent. In addition, 

Oracle would be obligated to refund the difference to the Government between the greater 

discounts provided to the BOA customer and the price which had been paid by the Government. 

45. Oracle was awarded GSA MAS contract number GS-35F-O108J on December 15, 

1998, effective December 1, 1998, through November 30, 2003. The Contract was subsequently 

temporarily extended through October 2006 to allow time for an audit and negotiation of a 

follow-on contract. Oracle's last report to GSA of sales made under the Contract covered the 

period ending December 31, 2006. 

46. Based on Oracle's disclosures and its certification that these disclosures were 

accurate, complete and current, GSA agreed to discounts of 20 to 40 percent under the contract 

terms set forth by Oracle in its BAFO, believing that Government customers would be receiving 

prices that were better than the prices received by Oracle's Commercial End Users who 

purchased similar items in similar quantities under similar terms and conditions. 

47. When GSA agreed to the Contract it relied to its detriment on false statements by 
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Oracle that: 

1) Oracle's discounts were based on distinctions between classes of customers; 

2) Oracle offered "standard discounts" that fell within specified ranges to its non-GSA 

customers, and the "standard discount" for commercial end users was 15 to 20 percent off 

of list prices; 

3) "non-standard discounts are used in less than five percent (5%) of the total 

number of commercial transactions" and that "Oracle uses non-standard discounts 

[only] in unique situations where an individual transaction/contract size warrants 

additional considerations;" 

4) the discount percentage for single license orders was based on the dollar value 

of the order; 

5) the "total effective discount of 26.7% to 40% for single orders" offered to the 

Government was "significantly above those single order discounts offered to 

commercial or state/local customers," and that Oracle had offered the Government 

"single order initial discounts that are ... fair and reasonable to the Federal 

Government customer based on net order size"; and 

6) the information submitted in the negotiations for the Contract was "accurate, 

complete, and current." 

48. In reliance on Oracle's false statements and its misrepresentations of its 

commercial sales practices, GSA was induced to believe that Oracle's negotiations were honest 

and forthright, which they were not, that Oracle's certifications of its overall commercial sales 

practices were accurate, complete, and current, which they were not, and that Oracle's 

certifications of its commercial sales practices with regard to the BOA customer were accurate, 

complete, and current, which they were not. 

C. Oracle's True Undisclosed Commercial Sales Practices 

49. Despite Oracle's express certifications to the contrary, the information that Oracle 

provided to GSA regarding its commercial sales practices was not accurate, complete, or current, 
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and its actual commercial discounting and pricing policies were not consistent with Oracle's 

disclosures to the Government. 

1. Oracle Provided False, Incomplete, And Inaccurate Information To The 

Government During the Negotiation Of The Contract in 1997 and 1998. 

50. Internal Oracle documents and data demonstrate that Oracle withheld significant 

information from the GSA during the formation of the Contract, and that if this information had 

been disclosed, the GSA would not have agreed to the pricing structure in the Contract. 

a. Oracle's Discounts Were Not Based On Customer Classifications. 

51. In its disclosures to the Government Oracle expressly represented that its 

discounts varied depending on whether the customer was classified as 1) National and Corporate 

Accounts ("major accounts"); 2) State and Local Government; or 3) Commercial End Users 

('"general business accounts' where the companies are less than $250 million in size"). 

52. In fact, the distinction Oracle presented to GSA between "National and Corporate 

Accounts" and "Commercial End Users" did not provide the basis for Oracle's discounting 

policy. In an internal Oracle document titled "USA Business Practices Handbook," dated 

October 1,1998 ("1998 Handbook"), the only time "major accounts" and "general business 

accounts" are mentioned are in its "DISTRIBUTION STRATEGY" section describing Oracle's 

North America market segmentation and in its APPROVALS/SALES SUPPORT section 

describing Oracle's sales support group organization. Nowhere in the 1998 Handbook do these 

classifications relate to Oracle's discounting policy, despite Oracle's representation to the 

contrary to the GSA CO. Further, the threshold referenced in the 1998 Handbook for 

distinguishing between "major accounts" and "general business accounts" is $500 million, not 
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$250 million as was represented to GSA. 

53. Oracle's internal guidelines for monitoring compliance with the Price Reductions 

clause also demonstrate that Oracle's actual discounting practices were not based on the 

customer classifications presented to GSA. As discussed above, during the negotiations for the 

Contract, Oracle informed GSA that its standard discounts to Commercial End Users were 15 to 

20 percent, and proposed to align the Government with these purchasers for purposes of the 

PRC. The GSA CO relied on Oracle's representations in agreeing to the purportedly higher 

discount rates that were offered to the Government. An internal Oracle document titled "GSA 

Schedule Discount Restrictions & Guidelines" dated April 23,2003 states, however, that the 

GSA Discount Restrictions employed by Oracle because of the PRC apply to "Commercial End 

Users" (General Business Accounts) and may apply to National and Corporate Accounts (Major 

and Vertical Accounts). If, as Oracle told GSA, it made a distinction in its non-GSA sales 

between discounts given to "Commercial End Users" and those given to "National and 

Corporate Accounts," there would be no need to apply these restrictions to those deals that fell 

into the "National and Corporate Accounts" category. Accordingly, these internal documents 

show that Oracle's actual discounting policy was not consistent with the information that it 

disclosed to GSA. 

54. Similarly, Oracle's "GSA Schedule Discount Restrictions & Guidelines" dated 

May 4,2006, notes with regard to both "State and Local Government" and "National and 

Corporate Accounts" that "For Purposes of Managing the GSA we apply the discount restrictions 

to these categories of customer." This document also defines Commercial End Users as 

companies with annual revenues under $1 billion. In short, Oracle's internal documents 
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demonstrate that its discounting policies were not based on customer classifications, despite its 

express representation to GSA that this was the case. 

b. Oracle Did Not Offer Standard Discounts In The Ranges 

Disclosed to GSA. 

55. During the negotiations for the Contract, Oracle's disclosures expressly 

represented that its standard policy was to provide certain classes of customers with discounts 

within specified ranges. These disclosures, which the GSA CO relied on in agreeing to the terms 

of the Contract, were false. 

56. For example, Oracle's September 30, 1997, and November 4,1997 disclosures 

state expressly that Oracle's standard practice was to provide its commercial end user customers 

with discounts between 15 and 20 percent. Yet Oracle's 1998 Handbook - which is dated 

October 1,1998, only two months prior to the effective date of the Contract - specifically 

authorized discounts to Commercial End Users ranging from 40 to 70 percent and greater with 

approvals. The existence of this formalized policy for discounts of 40 percent and above 

contradicts Oracle's assertion that 20 percent was the highest "standard discount" for commercial 

end users. 

57. In addition, the Government's preliminary analysis of data provided by Oracle to 

its outside consulting firm, KPMG, for the period December 1998, through May 2004 ("the 

KPMG data") shows that Oracle routinely provided discounts to all classes of customer that were 

outside the ranges set forth in its disclosures. 

c. Oracle Used "Non-Standard" Discounts More Frequently Than It 

Disclosed to GSA. 

58. In its November 4, 1997 disclosures Oracle asserted that "non-standard discounts 
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are used in less than 5 percent of the total number of commercial transactions." Once again, 

however, Oracle's own documents and data show that this statement was false. 

59. Consistent with the authorization set forth in the 1998 Handbook of discounts to 

commercial end users well in excess of Oracle's purported 20 percent ceiling, the KPMG data 

reveals that Oracle routinely sold software licenses to "General Business Account" customers, 

i.e. Commercial End Users, at discounts greater than 20 percent. Indeed, the KPMG data shows 

that the vast majority of non-E-Business software license sales were provided at discounts greater 

than the range that was disclosed to GSA during the Contract negotiations. These discounts 

flatly contradict Oracle's express representation that "non-standard discounts are used in less 

than five percent (5%) of the total number of commercial transactions." 

60. The 1998 Handbook also demonstrates that Oracle did not use non-standard 

discounts only in "unique situations." In fact, Oracle routinely offered "Price Holds" to its 

commercial customers as part of an initial order. Under a price hold, a customer could purchase 

additional products at a reduced price or discount percentage on future orders for a specified 

period of time. This effectively allowed a customer to "lock-in" a price or discount for future 

orders regardless of order size. Oracle manipulated its price holds such that Oracle's commercial 

end user customers received discounts that were 1) larger than the discounts Oracle had disclosed 

to GSA and 2) larger than the discounts that government customers received under the Contract. 

Oracle did not reveal to GSA the ways it used price holds in sales to its commercial end user 

customers during the negotiations for the Contract. 

d. Single License Discounts Were Not Based On Dollar Value. 

61. Contrary to Oracle's express representation in its September 30, 1997, and 
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November 4, 1997, disclosures to GSA, Oracle did not base its single license order discounts on 

the dollar value tiers set forth in the disclosures. 

62. Based on the KPMG data provided by Oracle, the Government has done a 

preliminary analysis of Oracle's sales of software licenses on the GSA schedule to non-GSA 

customers during the first seven months that the Contract was in effect. The first two columns of 

the chart below show the tiered discounting structure that Oracle disclosed to GSA. The third 

column indicates the percentage of actual transactions within that tier that exceeded the disclosed 

discount: 
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63. This chart shows that in the seven month period after the contract was awarded, 

91.76 percent of Oracle's sales of non-E-Business licenses on the GSA schedule to customers 

other than GSA included discounts that exceeded the discounts that Oracle had disclosed to 

GSA. 

2. Oracle Failed To Accurately Report Its Commercial Discounting During 

Performance Of The Contract And Manipulated Transactions To Avoid Its 

PRC Obligations. 

64. The Price Reductions clause states that "A price reduction shall apply to 

purchases under this contract if, after the date negotiations conclude, the Contractor... [r]evises 

the commercial catalog, pricelist, schedule or other document upon which contract award was 

predicated to reduce prices" and requires the Contractor to offer the same price reductions to the 

Government. GSAM 552.238-75(c) 

65. As discussed above, after award of the Contract, Oracle routinely granted 

discounts to all categories of customers that exceeded the discounts that were disclosed to GSA, 

and were inconsistent with the discounting methodology that Oracle had represented to GSA. 

Yet Oracle failed to inform GSA of the discrepancy between 1) the actual discounts it was 

providing to non-GSA customers and its description of those discounts in its disclosures; or 2) 

the actual discounting methodologies it was using for non-GSA customers and the discounting 

methodology it had disclosed to GSA, as it was expressly required to do under the PRC. 

66. Oracle repeatedly certified during performance of the contract that "[t]here have 

been no changes in commercial discount/pricing policies and practices from that originally 

provided in response to Section M.I of the solicitation," see ffl| 79, 87 infra, even though Oracle 

knew that this statement was not true because its actual practices were not consistent with its 
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disclosures. 

67. Moreover, during the performance of the Contract, Oracle consistently 

manipulated its sales of software licenses to Commercial End Users so that it would not have to 

report these sales to GSA and would not have to provide Government purchasers with the same 

discounts. 

68. Under the terms of the Contract, Oracle agreed to monitor all sales of software 

licenses to Commercial End Users worth $200,000 or less to ensure that GSA received as high a 

discount on such sales as the BOA customer. In practice, Oracle turned this requirement upside 

down. Instead of informing GSA whenever a commercial end user received a discount greater 

than 20 percent on a sale under $200,000, and providing the same discount to the Government, 

Oracle established a mechanism to ensure that any proposed deal that fit these criteria was 

reworked so that it no longer met the criteria and GSA would not have to be informed of, or 

provided with, the higher discount. Oracle's manipulation of its commercial sales to avoid the 

contractual requirement to reduce the prices offered to the Government dramatically increased 

the cost to the Government of purchases that were made under the Contract. 

69. The small group of Oracle managers authorized to grant non-standard discounts 

routinely suggested to Oracle sales personnel how to manipulate discounts for sales of software 

licenses to evade the assurances of equity of discounts between the BOA customer and the 

Government. If a BOA customer sought to purchase a software license and requested a discount 

beyond that permitted by the Contract's PRC, Oracle's "America's Approvals" group (AMAPP, 

later known as the HQAPPS group), would suggest ways to manipulate the sale so that it could 

be distinguished from the sales to the Government. 
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70. Examples of this manipulation included the following: 1) increasing the order size 

to just over $200,000; 2) if there was a proposed deal for a perpetual software license that was 

similar to an item on the MAS schedule, Oracle would change the terms to represent that the 

software license was not perpetual, but limited in terms or access; 3) if a BOA customer had a 

prior sale that was subject to a future discount Price Hold, Oracle would amend and extend the 

discount Price Hold to grant the customer a greater discount than the Government purchaser 

would get for the same product; and 4) Oracle would sell the same license through a reseller. 

71. Internal Oracle emails show that this type of manipulation of the terms of a sale 

by Oracle management became a commonplace method of avoiding Oracle's obligation to offer 

higher discounts to Government purchasers. 

72. In a February 2004 internal Oracle email seeking permission to offer a discount to 

a customer, the response from Oracle's approval chain suggested that the sales representative, 

"grow this deal and make it GSA compliant... Let's just make this clean and get them over the 

required deal size." 

73. A May 2004 Oracle email chain requested approval for a 60 percent discount for a 

net license fee (NLF) of $170,280. The Oracle HQAPPS responded that "This is not approved 

unless the current deal is raised above 200K to make this GSA compliant." The deal was 

subsequently raised to $200,040 "to meet GSA guidelines" and approved. 

74. A September 2006 Oracle email chain which approved a transaction for $201,465 

in Net License Fees at a 67 percent discount states, "Assuming the $20IK NLF reflects final NLF 

... this does not violate the Price Reductions clause." 

75. A September 2003 email from an Oracle salesperson requesting approval 
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